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Part I.  Ship Arrest, attachment of properties for Obtaining Security
In each case, the claim will arise under a charter party (time or voyage) incorporating English law and London arbitration, so the main proceedings will take place in London.  The only basis on applying to the court in China will be to obtain security.  The claims will be for, typically, amounts owed under Final Hire or Freight Accounts, i.e. hire, disbursements, freight, demurrage etc.  The assets to arrest, to attach, or even to lien may be of any nature, but will include a vessel (if one is owned, or even chartered if that is possible), cargoes, bunkers on time chartered vessels, bank account, freights and other monies receivable by the respondent.


With the above in mind, as a matter of Chinese law, we set below a number of questions and comments as general information.

1. Is any action possible to be taken in China solely in order to obtain security?  
1.1 Definition:  Article 12 of the Special Maritime Procedure Law of P. R. China (hereafter referred as SMPL) provides that, “preservation of maritime claims means the compulsory measures taken by a maritime court on the application of a maritime claimant against the property of the person against whom a claim is made, for the purpose of ensuring fulfillment of the claim for the maritime claimant ”.

1.2 Art. 14 of SMPL provides that “preservation of a maritime claim shall not be bound by the jurisdiction agreement or arbitration agreement reached between the parties to an action in respect of the maritime claim”. 

The Explanations on Applications of the Special Maritime Procedure Law promulgated by the PRC Supreme Court came into force on 1st February 2003 (Hereafter referred as “The Explanations on SMPL”).  Its Art.21 provides that “Application for preservation of a maritime claim prior to commencement of a legal action or arbitration shall apply to Art. 14 of SMPL.  In the event a maritime claim has been brought to a foreign court or submitted to a foreign tribunal, while the property concerned is located in the territory of the PR China, if the party concerned applies to a Chinese maritime court for preservation of maritime claim, the Chinese maritime court shall accept the application. ” 

In short, a party can apply for arrest of ship or attachment of properties solely in order to obtain security for a claim arise under a charter party, even though the matter has to be refereed to foreign jurisdiction or foreign arbitration.  


2.  The types of properties, which are attachable under Chinese law
2.1 Art.18 of The Explanations on Application of Special Maritime Procedure Law of P. R. China, which was issued by the Supreme Court and came into force on 1st February 2003, provides that, “according to Art.12 of SMPL, the property subjected to preservation is limited to ship, cargo carried by a ship, ship’s bunkers and ship’s provisions.  To attach other properties for maritime claims, procedures of which shall refer to relevant stipulations of Civil Procedure Law of PR China (hereafter referred as CPL) as general guidance”.  

2.2 Article 19 of the Explanations on SMPL provides that “cargos carried by a ship under the SMPL refer to cargo which are “not on board” the vessel, or which are “on board” the vessel or which are “discharged” from the vessel, but are under custody of the carriers”.

2.3 Art. 50 of the SMPL provides that “where a maritime claimant applies for preservation of a maritime claim in respect of a ship’s bunkers and provisions related to the claim, the provisions of this Section shall apply”.

Art.38 of the Explanations on SMPL provides that “where a maritime claimant applies for preservation of a maritime claim in respect of a ship’s bunkers and provisions, general provisions of Section1of Chapter III of SMPL shall also apply. ”

It is obviously that, under the SMPL, a maritime claimant is entitled to arrest a ship, to attach cargo, to attach bunkers on time-chartered vessel and to attach ship’s provisions for preservation purpose.   

2.4 Under Civil Procedure Law of the People’s Republic of China (CPL), there is no problem for a Chinese court to freeze a bank account of the respondent, or to attach freight or other monies or other properties owned or receivable by the respondent.   However, it is majority view that the property preservation measures mentioned in Chapter 9 of CPL, is for applicant to file a lawsuit or to commence arbitration in China but not abroad.  It is therefore arguable whether, a maritime applicant is entitled to freeze a bank account, or to attach freight/other monies owned or receivable by the respondent for solely in order to obtain security in China, for claims arising from a charter party pending for arbitration abroad.  In practice, this will depend on each particular merits of a case and will depend on the attitude of a particular maritime court.

3.  Ship Arrest

China is not a member state of the 1952 Arrest Convention, however in relation to ship arrest, the Special Maritime Procedure Law of the People’s Republic of China (SMPL), which came into force on 1st July 2000, replaces the 1994 Provisions on Arrest.  SMPL adopts the closed list of maritime claims in the Arrest Convention 1999 for which a ship may be arrest, this includes a new right to arrest for unpaid insurance premiums, including unpaid P&I calls, a specific right to arrest for agency fees, commission and brokerage; and expanded provisions dealing with environmental claims.  The SMPL aims to streamline the application of the China Maritime Code (CMC) by laying down detailed procedures.  It should make maritime litigation in the PRC quicker, less expensive and crucially, more predictable.

3.1 Arrest of offending/concerning ship: the SMPL mirrors the provisions of the Arrest Convention 1999.  If a claim is protected by a maritime lien, the ship in connection with which the claim arose can be arrested irrespective of who owns the ship at the time of arrest.  Otherwise, for most other types of maritime claims, arrest is only possible if, at the time of the arrest, the ship to be arrested is owned or demise chartered by the defendant.  

3.2 Sister-ship arrest:  The claimant can also apply to arrest the sister ships currently owned by the owner of the offending vessel.    
Art. 23 of SMPL stipulates that “the maritime court may arrest other ships owned, at the time of arrest, by the shipowner, bareboat charterer, time charterer or voyage charterer who is liable for the maritime claim, except for claims related to ownership or possession of a ship”. 
No ships engaged in military or governmental services may be subject to arrest.
3.3 Associated-ship arrest: 

The associated ship here refers to a ship has the same beneficial owners as the ship concerned or as the offending ship, but they are registered as two deferent independent companies.  

It is not possible to arrest associated ships in China, as from the perspective of “legal person system” under Chinese law, it is difficult to piece the corporate veil.  

4.  Period of preservation

4.1 In case of a ship arrest

Art. 28 of the SMPL provides that, “the time limit for ship arrest in preservation of a maritime claim is 30 days.  Where a maritime claimant brings an action or applies for arbitration within the 30 days, or where a maritime claimant applies for arrest of a ship in the process of a legal action or arbitration, arrest of the ship is not subject to the time limit prescribed in the proceeding paragraph”.  

In accordance with Article 14 and Article 28 of SMPL, in case of a ship arrest, the arresting party should commence proceedings in respect of its substantive claim within 30 days of the arrest; those proceedings may be commenced at the maritime court that arrested the ship unless the parties are bound by a foreign jurisdiction or arbitration clause.  As a result, claimants should be able to arrest a ship in the PRC solely in order to obtain security for a claim that they will litigate or arbitrate elsewhere, without fear that the PRC courts will seize jurisdiction over the substantive dispute.  

4.2 In case of attachment of cargo/bunkers owned by the intended defendant

Article 46 of SMPL provides that, “the time limit for attachment of cargo carried by a ship for preservation of a maritime claim is 15 days.  However where within the 15 days a maritime claimant brings an action or applies for arbitration or, in the process of legal action or arbitration, a maritime claimant applies for attachment of the cargo carried by a ship, is not subject to the time limit prescribed in the proceeding paragraph”.  

Article 93 of the Civil Procedure Law of the People’s Republic of China (CPL) stipulates that, if the applicant fails to bring an action within 15 days after the people’s court has adopted the preservation measures, the people’s court shall cancel the property preservation. 

Article 94 of the CPL also provides that, “property preservation shall be limited to the scope of the claims or to the property relevant to the case.  Property preservation shall be effected by sealing up, distraining, freezing or other methods as prescribed by the law”.

In general, in case of attachment of properties, substantive proceedings must be commenced within 15 days.  If the intended defendant fails to put up security within 15 days (or earlier, if the cargo is perishable), the claimant can apply for auction or apply for earlier auction of the cargo.  


5.  What has to be proved, and what documents must be presented for arrest or attachment?

5.1 When an applicant/plaintiff is to apply for arrest or attachment of properties, he should prepare the following documents in Chinese to present to the court for decision:

1) The application in writing signed and/or chopped, which shall contain:

i. Applicants’ name and address, and the legal representative’s name;

ii. The respondents’ name and address, and the legal representative’s name;

iii. The ship’s name (including its name in English) and her current location; or subject property to be preserved and its details/location
iv. Reasons for the application; the amount of the security required and the type of the security shall be specified;
v. The guarantee clause, which indicates that the applicant shall be responsible for the losses of the respondents in the event of a wrongful arrest

2) All necessary supporting evidence, originals and copies, and if those documents are in a foreign language, a Chinese translation version is required;

3) Power of attorney (POA);

4) Certificate Identification of Legal Representative (CILR);

(POA and CILR shall be duly notarized by local notary public and legalized by the local Chinese embassy or Consulate Office.  In case of urgency, a faxed copy POA/CILR can be submitted at the time of application, the finalized Original one may be submitted after the arrest or attachment).

5) Counter-security shall be submitted to the court so as to guarantee that the applicant will be responsible for any losses of the respondent in the even of wrongful arrest.


5.2 Do the documents have to be translated?  If so, are you able to attend to that at short notice?
Yes, all documents must be translated into Chinese for submission to Chinese courts.

We are able to translate the English version documents into Chinese, and we are able to arranger for translation of other foreign languages into Chinese via local popular translation companies on cost-effective basis.

5.3 What steps need to be taken, and what is the rough timetable in most cases?
After submission of the application for arrest/attachment, applicants will have to submit court fees including application fee and bailiff fee for guarding the vessel during arrest.  The application fee is ranging from RMB5, 000 to RMB20, 000 (USD1.00 is currently equivalent about RMB Yuan8.26), the application fee is charged by the court and is paid by the applicant.  Applicants may be requested by the court to deposit money as bailiff fee for guarding the vessel during arrest.  The bailiff fee varies from court to court and is sometimes negotiable, is for respondents’ account.

After a local lawyer is fully instructed, it will take at least one day to prepare the application, to translate the documents and to assist in arranging counter-security (if so requested).  Once the application is submitted to the court, it will take one or two days to have the vessel arrested.  Most Chinese courts entertain arrest application even during weekends in case of urgent matters.

5.4 Is counter-security requested? The types and the amount of counter security for wrongful arrest/attachments?

In practice, it is anticipated that courts will continue to order counter-security as of rote. 

5.4.1 Counter-security can be provided either in cash deposit to the court; or provided in the form of LOU by PICC, CPI or China Reinsurance; or a Chinese bank guarantee is acceptable.  More encouragingly, counter-security provided by a recognized Chinese guarantee company or any reputable Chinese company in the form of LOU may also be acceptable by the Chinese maritime courts.  To this end, applicants and respondents nowadays are to have more and more options in choosing Chinese guarantor for providing security/counter-security for arrest/attachment or for release a vessel/property from arrest/attachment.

5.4.2 The amount of counter-security ranges from the claims amount to 30 days notional hire in case of ship arrest.  In case applicants prepare to deposit cash deposit to the court as counter-security, a sum of USD100, 000 is in general acceptable by some maritime courts, a further amount may be requested in case the deposit amount is not sufficient to cover the likely loss/detention of the vessel.

6.  What are the likely court and attorney’s costs, and are these recoverable?
6.1 The application fee/court fee is normally ranging from RMB5, 000 to RMB20, 000 (the current exchange rate from USD: RMB Yuan is around 1:8.26).  In theory the application fee should be recovered from the respondent/defendant if the applicants’ claim prove to be successful.  In addition to the application fee, applicants may be requested to deposit a certain amount of bailiff fee, which is to cover the expenses for guarding the vessel.  The bailiff fee is for respondents’ accounts.  In practice the application fee and bailiff fee often vary from court to court

6.2 Usually, the lawyers’ fee for the arrest is around USD3, 000 to USD5, 000 excluding disbursements, but this depends on the urgency; complexity and time spent on each particular case.  Since every document submitted to the court must be translated into Chinese and a lawyer would have to go to the court to file an application for arrest, assisting in preparing for the counter-security and to expedite enforcement of the court order.  

Unlike the situation under English law, the rule of “costs follow the event” in general does not apply in China.  Even the applicant/plaintiff wins a case; his lawyers’ fee so incurred will not necessarily be recovered from the respondent/defendant.  It is however encouraging that there have been recent maritime court judgments following the rule of “costs follow the event”.
7.  In what instances might any action be deemed "wrongful" and give rise, potentially, to a counter-claim? Would the respondent have to show malice/bad faith on the part of the arresting party?
In theory, in the event of wrongful arrest, the defendant could raise a claim before the court so as to recover his loss arising from the wrongful arrest/attachments, with necessary supporting evidence.  However this rarely happens in practice, and so far we have not heard of any successful wrongful arrest claim.  
7.1 There is no definition on what constitutes “wrongful arrest/attachment”.  Potentially this includes a bona fide arrest that is subsequently set-aside on the merits. It is difficult to precisely define the grounds for a successful wrongful arrest claim, but essentially it must be shown that the arrest was completely misconceived and that the claimant knew and should have known this.

7.2 According to the Art.17 of SMPL, “the maritime court, having accepted an application, shall make an order within 48 hours…any party who is dissatisfied with such an order may, within 5 days after receipt thereof, apply for review not more than once.  The maritime court shall give the result of the review within 5 days after receipt of the application therefore.  Execution of the order shall not be suspended during the period of the review”.

However there are still no guidelines in the SMPL as to when an arrest should be set aside, the chance of the original maritime court to change its mind is remote and there is no appeal to a higher court for the decision of the review.

7.3 Extent of losses of wrongful arrest: Art. 24 of the “Explanations on SMPL” provides that “losses arising from wrongful application for ship arrest, shall include maintenance costs and expenses during the arrest period, loss of hire during the arrest period, and bailiff fee that the respondent so incurred for release the vessel from the arrest”.

Art. 36 of the Supreme Court Explanations on SMPL provides that, where a maritime claimant applies for 
attachment of cargo carried by a ship, the value of the cargo to be attached should be equivalent with the claims amount, except that the cargo carried by the ship is non-proportional.  


8.  Are there any risks involved for a maritime claimant not covered by the above? If so, what are they?
Yes.  Art.78 of SMPL provides compensation in respect of excessive amount of security demanded by the arresting party/applicant.  Art.78 provides that “if the amount of the security requested by a maritime claimant is so excessive as to cause losses to the person against whom the claim is made, the maritime claimant shall bear the liability to compensate for the losses”.
Part II.  Lien on cargo
Many charter parties, both time and voyage, allow a "lien on cargo".  It is however always difficult to lien on cargo.  Assume the same scenario as set in the beginning of this article, i.e. monies are owed under a time or voyage charter, and bills of lading have been issued for cargo on board.  The cargo invariably does not belong to the person owing the debt, but please give alternative answers on the basis that (a) it does and (b) it does not.

1. Is it possible to lien on cargo when the bills of lading are marked "freight collect" or "freight payable" 

Article 87 of the China Maritime Code (CMC), provides that “if the freight, contribution in general average, demurrage to be paid to the carrier and any other necessary charges paid by the carrier on behalf of owners of the goods as well as other charges to be paid to the carrier have not been paid in full, nor has appropriate security been given, the carrier may have a lien, to a reasonable extent, on the goods (owned by the debtor)”.

If a bill of lading is marked "freight collect" or "freight payable", it means that freight is not paid and/or freight is to be collected.  According to Art. 87 of CMC, carriers shall be entitled to lien on cargo provided that the cargo are owned by the party (debtor) who are liable to pay the freight. 

2. Is it possible to lien on cargo when the bills are marked "freight prepaid"?
Firstly, "freight prepaid" B/Ls would suggest that shippers/sellers are obliged to pay freight under both c/p and sale contract.

Secondly, we interpret from Art.77 of CMC that once a b/l has been transferred to a third party lawful holder (other than the shippers), description of cargo, such as “FREIGHT PREPAID” in the B/Ls will be deemed exclusive evidence to the third party B/Ls holders including the consignee.     Proof to the contrary by the carrier is not admissible if the B/L has been transferred to a third party, including to a consignee, who is in good faith has acted in reliance on the description of the cargo therein.  
Therefore, even if carriers were in fact not paid by shippers under "freight prepaid” b/ls, carriers would NOT be entitled to lien on cargo which belongs to the lawful holders/consignees; but if the cargo is proved to be owned by the shippers/sellers as contractual debtors, carriers may consider to lien on the cargo. 

3. Are there any risks/adverse consequences to the liening party?
3.1 As per legal practice in China, carriers are entitled to lien on cargo only if the cargo belongs to the person owing the debt.  If the cargo does not belong to the debtor, and if the carrier enforces a lien on the cargo, the bill of lading holder as owners of the cargo may lodge a tort claim against the liening party for compensation of any damages/losses that may have caused by the wrongful liening action of the carriers.  

3.2 In addition, according to Art. 51 of the Special Maritime Procedure Law (SMPL), the B/Ls holders, when dissatisfy with the liening action, can apply the maritime court for maritime injunction so as to stop infringement of rights, – i.e., to apply for a maritime court order for compulsory delivery of the cargo to the B/Ls holders.  

According to Art. 53 of SMPL, a maritime injunction shall not be bound by the jurisdiction agreement or arbitration agreement reached between the parties in respect of the maritime claim.  
More importantly, the Supreme Court “Explanations on SMPL” provides that, Art. 57 of the SMPL shall apply when application for maritime injunction is made prior to commencement of a legal action or arbitration.  In case a maritime claim has been submitted to a foreign jurisdiction or arbitration, if the party concerned applies to a PRC maritime court for maritime injunction with supporting evidences, the maritime court should accept the application.   
3.3 The cargo under lien shall be limited to a reasonable extent, otherwise carriers shall be held liable for loss/damages so caused by the excessive amount/value of cargo, which has been liened.

This is clearly stipulated in Art. 87 of CMC, and is reiterated in Art. 144 of the “Question and Answers on Foreign-Related Commercial and Maritime Trials” issued by the Civil Four Tribunal of the Supreme Court of PR China dated on 8th April 2004.


4. What steps are required to enforce the lien - is it necessary to apply to court?
Art. 88 of China Maritime Code (CMC) provides that if a cargo under lien have not been taken delivery within 60 days counting from the next day of the ship’s arrival at the port of discharge, the carrier may apply to a court for an order for auction of the cargo, where the cargo are perishable or expenses for keeping the cargo will exceed their value, the carrier may apply the court for an earlier sale by auction.

In line with the above Art.87 and 88 of CMC, it is common understanding that under Chinese law carriers can exercise lien on cargo by themselves with NO need to apply to a maritime court for lien on cargo.  However, the carriers cannot dispose the cargo under lien by themselves.  

To be safe, the carriers should apply a maritime court for auction of the liened cargo so as to enforce the lien.  It is clearly stated in Art. 143 of the “Question and Answers on Foreign-Related Commercial and Maritime Trials” issued by the Civil Four Tribunal of the Supreme Court of PR China dated on 8th April 2004 that, in the event of auction of cargo under lien, application may be made to a maritime court, and it is for the maritime court to order and to execute such auction.
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