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1. Introduction

Until comparatively recently, the criminal law was rarely invoked in shipping accidents.  Shipping is one of the most risky enterprises pursued by man and those who ply their trade on the unforgiving oceans of the world know full well that despite their best endeavours, storms and the consequence of relatively trivial errors can cause disaster.  This understanding has made man hesitate, when investigating shipping accidents, from judging too harshly from the safety of a comfortable office, the actions of men at sea.  Investigators have instead focused on establishing what went wrong rather than apportioning blame, in order to learn whatever lessons there might be to help prevent future accidents.  The idea of punishing the mistakes of seafarers who may well have only just survived consequences of a tragic accident has normally been tempered by the age old understanding, "there but for the Grace of God go I" and the realisation that no seafarer willingly puts his life and those of his colleagues at risk deliberately. In the inherently dangerous conditions found at sea, the threat of criminal sanctions adds little fear to the potential disastrous consequences of one’s mistakes. 
In addition, the old concept of ‘mens rea’ (or ’guilty mind’) is highly relevant in this context. Mens rea is a criminal law concept which focuses on the mental state of the accused and requires proof of a positive state of mind such as intent, recklessness, or the ‘turning of a blind eye’ to the consequences of one’s actions. In most jurisdictions, some level of ‘mens rea’ is a required element of the crime with which a defendant is charged, and must be proved by the prosecution - the exception being strict liability crimes - of which crimes involving health and safety and pollution of the environment are the most significant for us today. 

The importance of the requirement to prove intent or recklessness in shipping accidents is evidenced by the fact that this is taken as the test for breaking a shipowner’s right to limit liability under the Convention on Limitation of Liability for Maritime Claims 1976 (LLMC 1976) as this is the civil law equivalent of establishing ‘mens rea’ in the mind of the shipowner. 
Article 4 of LLMC 1976 provides:
Conduct barring limitation

A person liable shall not be entitled to limit his liability if is proved that the loss resulted from his personal act or omission, committed with the intent to cause such loss, or recklessly and with knowledge that such loss would probably result.
It is for these reasons that in general shipping accidents have not ordinarily attracted criminal sanctions, even when loss of life occurs. However, what is happening today is that the world is becoming less tolerant of human error, particularly when it affects the marine environment. As a consequence, environmental pollution is increasingly being treated as a serious crime – a crime in which ‘mens rea’ need not be proved and for which the perpetrator is strictly liable.  
2. History of Criminal Sanctions

Shipping accidents have played the key role in the formulation and development of regulation in shipping for the past two centuries.  The collision regulations were devised in the UK following numerous tragic accidents in the 18th and 19th Century, and were first promulgated by Trinity House in 1840 and given statutory force by the Steam Navigation Act 1846.  It was not until 1876 however, that it was finally made a misdemeanour (which under English law is a slight crime for which the penalty is less than imprisonment) to send a ship to sea in an unseaworthy state. In the same year, the Plimsoll Line, backed by criminal sanctions, was introduced to prevent overloading following the loss of numerous ships carrying coal and timber on the North East coast of England.  
The Safety of Life at Sea (SOLAS) Convention was first adopted in 1914 as a consequence of the ‘TITANIC’ disaster and has been updated four times since then, generally as a result of the lessons learned in subsequent disasters.   
Most of the shipping accidents that have led to changes and improvements in regulations have involved serious loss of life.  Despite this, as I have said, there has in the past been little recourse to criminal sanctions for those involved.  This however is now changing because of the strong desire of people and governments around the world to protect the environment. Perhaps frustrated by the fact that international conventions such as MARPOL have not kept pace with political opinion, countries such as the United States, Canada and Australia – and regional groupings like the European Union - are using the criminal law in ways that until recently were rarely contemplated and which is some instances may actually be in conflict with their international treaty obligations. The cause of this as far as shipping is concerned can be traced back to the scale of damage caused to livelihoods and the environment from shipping accidents involving the spillage of oil.  The ‘Torrey canyon’ disaster off the coast of England in 1967 involved no loss of human life. However, it was the first major shipping accident in which the death of seals and sea birds and pollution of the seas and coastlines came to the public's attention, augmented by the ability of television graphically to show the consequences of a spillage from a tanker full of oil.  At the time, the industry acted swiftly and boldly to deal with the civil liability aspects of oil pollution by developing the Civil Liability Convention (CLC) - initially on a voluntary basis - in which shipowners agreed to accept strict but limited liability for the consequences of the spillage of crude oil from tankers. Shortly after that, the MARPOL Conventions 1973/78 were brought into force to regulate the conditions under which operational and lawful discharges of oil could be made from ships. Crucially, as we know, MARPOL provided that in the case of accidental discharges, there is no criminal liability provided that there is a proper response to the incident and provided there has been no deliberate or reckless misconduct by the owner or master. 
Throughout the 1970s and 80s, few pollution cases involved any significant degree of criminal responsibility.  I say, ‘significant’ because in most countries, criminal fines were levied on the masters of ships which spilled oil, particularly in port, but these were generally small – at least by today’s standards - and attracted little attention. 
During that time, there were occasional cases in which criminal proceedings were taken against a master. One such was the ‘IRVING FOREST’ which, following a collision with an oil rig in the North Sea, the master and first officer were imprisoned by a Scottish court.  The officer on watch was asleep at the time and, due to an excessive workload, had not slept for about three days.  What was not widely reported was the comment of the judge who intimated that he would have liked to have had the ship's managers' before him to share his punishment.    

The sinking of the ‘Herald of Free Enterprise’ in Belgian waters in 1987, although not an environmental accident, was both one of the catalysts for the ISM Code and also sparked an ongoing debate in the UK about the criminal responsibility of corporations, leading to a current bill before the UK Parliament on ‘corporate killing’.  Until the ‘Herald’, there was considerable doubt whether a company could be convicted of criminal responsibility for killing - at least under English law.  The English courts had held in 1927 that a company could not be indicted for manslaughter on the grounds that a company could not have the requisite ‘mens rea’. However while it is now clear that in theory a company can be convicted of ‘corporate killing’ and its responsible officers jailed, no successful prosecutions have been made in the UK, apart from those involving very small organisations where it has been possible safely to attribute ‘mens rea’ to an individual.  
The ‘Herald’ was also the catalyst for the establishment of the UK’s Marine Accident Investigation Branch (MAIB), to mirror the arrangements already in place to investigate casualties involving civil airliners.  Significantly, MAIB investigative findings are not made available to the UK’s Maritime & Coastguard Agency (MCA) - and indeed the MCA are specifically barred from using them in criminal proceedings.  On the other hand, the MCA's investigative findings are immediately passed to the MAIB in order that all possible knowledge is considered in the preparation of their report, the purpose of which is to promulgate the lessons that will save life and protect the environment, and not to apportion blame.  

3. The US Position

At the end of the 1980s, any trend to criminalise maritime accidents – even those involving environmental pollution - was still in its infancy when the ‘EXXON VALDEZ’ grounded  in Prince Rupert Sound in Alaska in 1989. That spill – 11 million gallons of crude oil - was the largest and most expensive in US history. It resulted in a new federal liability regime with uncertain limitation rights (OPA 90), an entire new industry of clean-up companies and consultants, and most significantly an increasingly unforgiving attitude to the incidence of marine environmental pollution. The criminal prosecution of Captain Hazelwood, and his employers, Exxon, changed the rules and marked the beginning of an era in the US in which pollution has come to be viewed with a seriousness that makes criminal investigation always likely in the case of an accidental spill, and absolutely certain where an intentional spill is suspected.

Throughout the 90s, pollution cases have been treated with increasing severity in the US, with cruise lines in particular suffering fines of as much as $20m or more for environmental offences that a decade earlier would have been considered normal practice. And since the turn of the century, a single-minded – and one has to say extremely lucrative- policy has emerged with regard to the operation of oily-water separators (OWS) even to the extent of finding the means to prosecute and fine offenders when the suspected infringement has taken place outside the US’s territorial waters

Inspection of arrangements for dealing with oily water

The provisions of the MARPOL which limit the maximum amount of oil permitted to be discharged overboard from ships to 15 parts per million (‘ppm’), are implemented in the USA through the Act to Prevent Pollution from Ships (‘APPS’). Under APPS, it is a crime for any person to knowingly violate MARPOL, APPS, or the federal regulations promulgated under APPS. These regulations apply to all US flag ships wherever they may be, and to all foreign flag ships operating in US waters or while at ports or terminals under the jurisdiction of the United States.

The US has no jurisdiction over a foreign flag vessel for a violation of MARPOL that occurs outside the 12 mile limit. However, each transfer of oil in the engine room, including the overboard discharge of bilge waste, is required to be fully recorded without delay in the Oil Record Book. The entries must be signed by the person or persons in charge of the operation and each completed page must be signed by the master. The US Coast Guard regularly inspects oil record books during port state inspections to determine compliance and to ensure that ships are not an environmental threat to US ports or waters. The Coast Guard will thus be able to establish an offence within the jurisdiction if there is a failure to present a truthful Oil Record Book - even if no illegal discharge has occurred in US waters.  

It is well known that depending on the age and maintenance of OWS equipment, it can sometimes be difficult to achieve the 15 ppm limit. Various improper techniques have been devised to get around these difficulties, notably by physically by-passing the system or by tricking it into treating dirty water as if it were clean. However, anyone who thinks they can outwit the Coast Guard is playing a very dangerous game.   

The Coast Guard has always been empowered to board ships and to conduct inspections and investigations of potential violations. However, in recent years the extent of on-board inspections has increased, prompted at first by the Office of Homeland Security following the terrorist attacks of 11th September 2001, and then by the Coast Guard’s own decision to establish an Oily Water Separation Systems Task Force (OWSSTF) to board and to examine matters related to OWS equipment, such as incinerators, oil content meters, piping, valves, etc, and their use on ships in U.S. waters. 

If there is equipment present which looks ‘suspicious’, the Coast Guard will be likely to infer that it is there for an improper purpose, whatever its actual purpose may be. If it has actually been used for an improper purpose, the likelihood is that the authorities will find this out. The Coast Guard has more experience than anyone else in methods of tricking the oil content meter by use of fresh water during the OWS operation, and in determining and locating the use of other by-pass methods and cross-over connections.  

The Coast Guard will examine the oil record book to determine whether the vessel has operable pollution prevention equipment and appropriate procedures. Increasingly, use is also being made of sophisticated computer analysis to compare the ships’ bilge sounding logs and oil record book entries to the ship’s waste oil production, its tank capacities and the use and capacity of the incinerator, in order to determine if the oil record book entries are correct.  

In addition, the US government’s most recent ‘secret weapon’ has been the use of rewards paid to ‘whistle-blowers’, i.e. to those whose evidence leads to a conviction.   The government is specifically authorized under APPS to pay up to one-half of the assessed fine to the whistle blower. In a case earlier this year, a former third engineer whose evidence led to a conviction and fine of $4.2m, received a $1.2m reward. The economics of this plainly provide a motive not only for the honest ‘whistle-blower’ to tell the truth, but also for the untruthful or disaffected ‘whistle-blower’ to enrich himself or cause unwarranted difficulties for his company.  

The evidence that is found is not always indicative of guilt. The Clubs have succeeded in a number of cases in helping Members establish their innocence in cases where the Coast Guard inferred that an OWS had been by-passed, but without justification. For example, a legitimate and proper use may be established for the presence of ‘suspicious’ equipment; or a ‘suspicious’ piping layout might be shown to have been part of the ship’s original class-approved design, with a legitimate purpose; or the forensic finger-printing of oil alleged to have been discharged from a ship may be proved not to have had that origin.

It is important for shipowners and managers to know that the UK Club will not treat a Member as if they were guilty of an environmental crime simply because criminal charges are alleged, or a criminal investigation started. The Club assists its Members in investigating the facts and, where the facts indicate that the ship is not at fault, in defending any charges brought. However if it becomes clear that there has indeed been a violation, then the consequences can be serious, complex and expensive. I will deal briefly with the difficult area of Club cover in these situations later.
      

Who is at risk?

If the Coast Guard finds evidence that a vessel is not in substantial compliance with MARPOL or APPS, it can deny port entry or detain the ship.  The Coast Guard must also report any suspected violation of US law to the State Attorney’s office for the District in which the ship is inspected, with a likely criminal investigation resulting. 
As I mentioned, the US government has no jurisdiction over unauthorized discharges by foreign-flag ships in international waters in violation of MARPOL, but it does aggressively investigate and prosecute false oil record book entries, obstruction of justice and witness tampering. 

Crewmembers 

The focus of criminal liability will inevitably begin with the crewmembers directly involved with the alleged illegal act, to which the evidence of other crew members - or of past crew members no longer employed on board - may be very relevant and may be encouraged by the kind of whistle blower awards already noted. Crew members suspected of criminal actions may be prevented from leaving the US, and may face fines or prison sentences. A crew member who has already left the US may be unable to return without risk of arrest. If a crew member is found to have tried to mislead investigators with false statements or by hiding evidence, he may face considerably more severe penalties.

In October 2005, for example, the chief engineer of a container ship was indicted and charged with violation of APPS, conspiracy, obstruction of justice, making false statements, and destroying evidence. If he is convicted, he faces a penalty for violating APPS of up to five years in prison. However, he also faces penalties of up to five years for each of the other charges and up to 20 years in prison for destruction of evidence.
Vicarious liability of shipowner / manager / operator who employs crew

It is a well established principle in the US as elsewhere that a corporation can incur vicarious criminal liability for the actions of employees acting within the scope of their employment.  

Unfortunately, this is also true in situations where the employee carries out his work in a manner contrary to the desires and/or established procedures and practices of the employer. The intentional by-passing of an OWS, or blinding of an oil content meter, or submission of a false oil record book, by crew without the knowledge of the corporation and contrary to the corporate policy, may therefore nevertheless result in the vicarious liability of the corporation, although probably not of its officers.

Responsible Corporate Officer Doctrine

A guilty plea to a charge involving vicarious liability does not imply any ‘mens rea’ on the part of the corporation or its officers. However, even when this is the sole basis of liability of the corporation, and there has been no knowledge of, or participation in any culpable conduct by the corporation or its officers, the corporate officers may nonetheless themselves be held criminally liable under environmental statutes merely because of the position of responsibility that they hold in the shipowning, operating or managing company – under the so called ‘responsible corporate officer doctrine’.  

In order for the doctrine to apply, three requirements must be met.  First, the individual must be in a position of responsibility which allows the person to influence corporate policies or activities. Second, it must be the case that the person, by reason of his corporate position, could have prevented or corrected actions which constituted the violation. Third, the individual’s actions or omissions must have facilitated the violation. 

This doctrine should be of particular concern to directors of shipowning or ship management companies, because it does not make exposure to criminal liability dependant on participation or complicity in the violation, but rather asserts that it is criminal behaviour to have failed to prevent a violation where one’s corporate position and responsibilities could have made a difference.    

Thus, if, for instance, an individual at the management company unknowingly hires an incompetent master or crewmember whose incompetence causes a spill, that individual and his company may be at risk of criminal prosecution under the doctrine.  If an individual at the management company fails to implement systems to monitor the ship’s personnels’ compliance with the ISM requirements and/or environmental regulations, that individual and/or his company is at risk.  If an individual in the ship's operating company should, but fails to, know of a defect in the ship’s equipment which causes or exacerbates a spill, again that individual and/or his company may be at risk of criminal prosecution.

Where an individual is found guilty of a criminal charge, the law may provide for a prison sentence or for a fine. Where a corporation is convicted, a fine is the only practicable penalty, although it may be accompanied by mandatory participation for the company in an (expensive) environmental compliance program. 

The fact that the owning or managing company is located outside the United States is of little comfort.  The US prosecutors can and will confiscate ships to collect fines and penalties, charge and hold ship's crew pending trial and charge management companies and responsible corporate officers with violations of environmental regulations even if such individuals are outside the United States.  As the United States is signatory to a number of extradition treaties with other countries, prosecutors will invoke such treaties to bring a responsible individual to the United States to stand trial. 
5. The European Experience
For better or worse, the criminalisation of maritime accidents has become a fact of life for shipowners, operators, managers and crew members not only in the United States but in a number of countries around the world.  As we have noted, with the increasing awareness of the world's population of environmental issues, tolerance for maritime accidents resulting in pollution to seas or pollution through MARPOL violations has diminished.  Into this environmental volcano then dropped the ‘ERIKA’ (1999) and ‘PRESTIGE’ (2002 disasters, the facts of which no one here needs reminding. As a consequence – led by strong popular demand - prosecution of pollution incidents and polluters, even in the case of accidental pollution, is sharply on the increase and furthermore does not appear to offend anyone's sensibilities, other than those in the maritime industry.  
The clearest current example of this is France, which in February 2004 shocked the maritime world by bringing into force the ‘Loi Perben’, which contained penalties for purely accidental spills that far exceeded anything that had existed previously
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The ‘Loi Perben’ provides for large fines and two-year jail sentences even for careless or negligent pollution and much higher fines and sentences for ‘involuntary pollution’ involving breach of safety rules or a ‘cautiousness obligation’. Already many ships have been intercepted by the authorities in suspicion of pollution and brought into French ports where local courts have imposed huge fines and jail sentences for even accidental pollution on sometimes highly questionable evidence. 
After the sinking of the ERIKA, the EU produced a number of maritime safety initiatives culminating in the ERIKA III package, arising from which is the Directive on Ship-Source Pollution, which was adopted in September 2005 in the teeth of opposition from the shipping industry throughout Europe and worldwide. The EU member States have 18 months from the date of official publication (30th September 2005) to implement the Directive into their domestic laws.
 
Although the Directive's stated purpose is to strengthen the enforcement in Member States of the rules laid down in MARPOL, it goes well beyond it.  In conflict with MARPOL, which as we have noted, does not provide for criminal sanctions for accidental discharges, the Directive makes unintentional ship-source pollution a criminal offence.

Under the Directive, all ship-source discharges of polluting substances are considered infringements if they are committed with intent, recklessly or by serious negligence.  Sanctions can be applied not only to the shipowner or the master of the ship, but also at the owner of the cargo, the classification society or any other person involved. Port authorities - but not salvors - are specifically excluded.  

Many objections have been raised to the Directive, not least because it is argued that it will create legal uncertainty as some of its provisions are in conflict with the United Nations Convention on the Law of the Sea (UNCLOS) as well as MARPOL which are both ratified by EC member States.
 

Dealing first with the possible conflict with UNCLOS, the 1982 Convention on the Law of the Sea gives the right and power to a coastal or port state to adopt laws and regulations for the control of pollution from ship-borne substances and to take measures for the enforcement of such laws and regulations against foreign ships when they are operating within the areas of their jurisdiction or when they voluntarily enter into their ports.  The general powers and rights of coastal and port states under the 1982 Convention are given more specific implementation in the 1973/78 MARPOL Convention which applies between states parties to the Convention but subject to the condition that the provisions are compatible with the relevant provisions of the UNCLOS Convention.  The power to legislate under MARPOL is subject to certain limitations and constraints.  These limitations and constraints are to be found mainly in MARPOL itself but also are subject to the over-arching principles contained in UNCLOS.  Under UNCLOS a coastal state is free, if it wishes to do so, to impose more stringent requirements and standards to ships flying its flag. However the coastal state is not entitled to apply such additional standards to the ships of other states even when those foreign ships are operating within its territorial sea.
A coastal state may establish only monetary penalties for violations committed by foreign ships within its territorial sea, except in cases of a wilful and serious act of pollution of the territorial sea.
A coastal state can establish only monetary penalties for violations committed by foreign ships where such violations are committed outside the territorial sea.
The discharge of oil or noxious liquid substances into the sea does not come within the purview of MARPOL unless the owner of the ship or the master acted either within intent to cause damage or recklessly and with knowledge that damage would probably result.  Where the conditions for the application of MARPOL do not exist, there cannot be a "violation" of the requirements of MARPOL and consequently the measures taken by a State cannot be justified by reference to MARPOL.
The provisions in the EC Directive and Framework Decision on ship-source pollution differ from MARPOL in two significant areas; namely the parties which may be held accountable for violations and the conditions under which pollution resulting from an accidental discharge from a ship may be considered as an illegal discharge and hence subject to penalties.  The persons subject to criminal penalties include the manager, charterer and classification society of the ship.  There is no equivalent provision in MARPOL.  However under MARPOL there is no specific provision to the effect that the master and owner are the only persons or parties whose actions can be taken into account in determining whether an accidental discharge is covered or not covered by the convention. 
Secondly, in the case of an accidental pollution, MARPOL expressly provides that it is only applicable if the discharge was due to the wilful or reckless act of the owner or the master.  The implication is that, in the absence of such wilful or reckless act, MARPOL does not apply and there can, therefore, be no violations of its requirements.
The EC Directive adopts the criteria of MARPOL in respect of pollution occurring outside the territorial sea (ie there is a violation only if the shipowner or the master acted with intent or recklessly in the knowledge that damage would probably result).  But, with respect to pollution in the territorial sea (which is where most pollution is likely to occur), the EC Directive adopts a test of liability that is lower than that adopted by MARPOL.  For, while MARPOL specifies that a violation occurs (ie the Convention applies) only if the party involved ‘acted with intent or recklessly and with knowledge that damage would probably result’, the EC Directive is applicable if the party involved ‘acted with intent or recklessly or with serious negligence’.  The EC seeks to justify this deviation from the MARPOL norm by stating that the lower violation threshold is only applicable in relation to discharges in the territorial sea.  But there is no basis either in MARPOL or in UNCLOS for the claim that a coastal state has the power to enact laws that deviate from the parameters specified under international law.  
While it is true that Article 9, Paragraph 2 of MARPOL reserves the possibility that a coastal state may be entitled to enact laws that go beyond the provisions of MARPOL, this reservation applies only if the laws so enacted are in accordance with the applicable provisions of UNCLOS.  In relation to national laws for the prevention of pollution from ships, UNCLOS does not give a coastal state the broad sweep of legislative powers that are claimed by the EC Directive.  The only case in which UNCLOS permits a state to impose more stringent requirements than those provided for internationally is when the state legislates for vessels flying its own flag.  Thus it is argued that the Directive contravenes international law. 
It thus appears that in territorial waters - which of course is where most accidents are likely to happen - the States in Europe will take upon themselves the freedom to adopt or ignore different parts of the UNCLOS and MARPOL Conventions as they see fit. 
Furthermore, the concept of "serious negligence" is not defined in the Directive and is left open to be determined by each Member State.  This will lead to an uncertain situation for shipowners who will find it impossible to know what risks they might incur in different jurisdictions. The standard of negligence – ‘serious negligence’ – is not a degree recognised in common law and there is no definition of ‘serious negligence’ within the Directive. The EU Commission appears to think that ‘serious negligence’ lies somewhere between ‘ordinary negligence’ and ‘recklessness’. However, under great public pressure following a pollution incident, serious negligence would almost certainly be alleged in any case where an accident had serious consequences, regardless of the actual degree of negligence believed to have been shown.
6. The Consequences of Criminalisation

The shipping industry has, since the Torrey Canyon disaster of 1967, acted both voluntarily (as with the TOVALOP/CRISTAL regime which preceded CLC and more recently with STOPIA and TOPIA) and supported the relevant regulatory bodies to carefully implement and monitor all relevant procedures, practices and regulations to minimise the risk of maritime accidents - particularly pollution. Corporate governance in shipping and shipping related industries has improved and most companies now appoint a director with full responsibility for safety and the enforcement of company policy in relation to the prevention of pollution. He will institute internal compliance programmes to ensure that company policy is being rigorously applied.
However, this most recent drive to criminalise maritime endeavours – particularly in the absence of intent or recklessness - also has serious negative consequences – bearing in mind the fact that shipping companies already take their responsibilities in this area extremely seriously. The defences necessary to protect companies and individuals against exposure to criminal sanctions when carrying out ordinary shipping operations creates an ever more risk averse industry whose performance may well be reduced by over-caution and bureaucracy.
Furthermore, the trend to criminalisation, coupled with the many other disincentives to the seafaring life, badly affects the morale of those in the industry, and particularly masters and senior officers. There are already signs that senior officers would prefer not to ascend to the role of master or chief engineer so as not to be in the direct firing line of criminal proceedings in the event of a mistake onboard.  The skilled seafarer shortage - particularly serious in respect of officers - is likely to be worsened.  

Furthermore, the absence of ‘responder immunity’ for salvors will deter and may actually prevent those who should attend quickly and fearlessly on the scene of a casualty from doing their vital job – which in almost all cases includes minimising the risk of pollution. The International Salvage Union (ISU) have said that their members may have to ask European States – and there may well be more than one threatened by a casualty – for a ‘hold harmless’ agreement before proceeding. Even if they succeed in obtaining one, this is hardly likely to speed an operation in which hours can make the difference between success and disaster. 

There will also be reluctance for owners’ representatives to attend at the scene of a casualty to assist with the salvage operation and specifically to advise the salvors of the special characteristics of the ship, for fear of being detained as part of a criminal investigation. One only has to look at the example of the ‘TASMAN SPIRIT’ in nearby Karachi to see examples of such risks.
Furthermore, the risk of criminal prosecution will cause those participating in an investigation following an accident to protect themselves against criminal proceedings either by remaining silent or speaking only on the advice of their lawyers.  This is precisely the situation that the constitution of specialist investigative bodies such as the UK’s MAIB is drawn up to avoid, as it is commonly agreed that seeking the truth against the background of criminal proceedings it not the best way quickly to obtain  honest and detailed evidence of the causes of an accident. As a result, the ability of the industry to learn the lessons that may prevent the next accident is likely to be diminished.  
7. Club Cover

Shipowners will be naturally anxious to know what amount of cover and what degree of assistance will be given to them by their P&I Club when one of their ships encounters environmental claims and criminal proceedings. It is a somewhat complex area and little is published beyond the International Group Circular issued in June 2005
. The International Group Circular is set out in the Appendix to this paper. 

The UK Club’s cover for liability for pollution damage is set out in Rule 2, Section 12, and for pollution fines is set out in Rule 2 Section 22. The cover is subject to the ‘small print’ in Rule 5. 
Pollution damage 

The cover for pollution risks under Section 12 is for ‘Liabilities, losses, damages, costs and expenses caused by or incurred in consequence of the discharge or escape from an entered ship of oil or any other substance, or the threat of such discharge or escape’.

If, therefore, damage is caused by the improper discharge of oil where an OWS has been by-passed, the liability for that damage is prima facie covered under this P&I Rule. 

However, under Rule 5, the Club is not liable to pay for liability arising from the wilful misconduct of the Member (shipowner). Therefore if the Member (usually a corporation that owns or manages the ship) has been convicted of a criminal offence, the Club will have to determine whether there is an implication of wilful misconduct before confirming whether it can cover the liability.

As noted in my comments on the US position, where a corporation is convicted of a criminal offence merely on the basis of vicarious liability, and on no other basis, there is no implication of ‘mens rea’, and there is similarly no automatic implication of wilful misconduct. In such cases, therefore, the Member will still have cover for pollution damage.   

Fines

The cover for pollution fines under Section 22 is delineated both by reference to the person fined, and by reference to the type of offence which gives rise to the fine. Once again, any cover is subject to the small print in Rule 5.

Under Rule 22E, the Member can recover as of right fines imposed in respect of an accidental discharge, unless the fine arises out of a violation of the MARPOL requirements regarding construction, adaptation and equipment of the ship - in which case the claim must be brought under Section 22F.  A fine imposed on the master or other persons can also be covered on the same basis, but only insofar as the Member is legally obliged to reimburse that person, or reasonably does so with the approval of the Club.   

Where the OWS has been by-passed, the fine that may result is usually not in respect of an accidental discharge, but rather is either in respect of a deliberate discharge or is in respect of other matters such as presenting false oil record books, conspiracy, obstructing justice, etc. In these cases, it is not Section 22E that is relevant, but instead Section 22F.  

Under Section 22F, the Member can recover any fine to the extent that (i) the Member has satisfied the Directors that he took such steps as appear to the Directors to be reasonable to avoid the event giving rise to such fine and (ii) the Directors in their discretion and without having to give any reasons for their decision, decide that the Member should recover. All Clubs in the International Group have an equivalent Rule.

This means that if the Club is asked to cover a fine imposed on the Member (or imposed on a master or crew member or corporate officer) in respect of deliberate discharge, or in respect of false oil record books, or obstructing justice, the right to recover will be discretionary and will depend on satisfying the Club’s Board of Directors made up of senior shipowners’ representatives that the fine arose despite the Member taking all reasonable steps to avoid the event that gave rise to it.  

In the case of a fine imposed on the Member purely for vicarious criminal liability, if the Member can show there were in place good corporate practices and systems to avoid this kind of problem, he may have a good prospect of satisfying the Club’s Directors and of recovering the fine. However, he would be unable to succeed if the fine were for direct criminal liability, implying active knowledge or complicity in the relevant violation – in which case there might also be an implication of wilful misconduct.  

Similarly, in the case of a fine imposed on a corporate officer purely under the responsible corporate officer doctrine, and not for any violation on his own part, depending on the circumstances it may be reasonable for the Member to reimburse him and there may be a prospect of the Member satisfying his fellow shipowners that it arose despite proper precautions. However, if a corporate officer is fined for a criminal conviction based on active participation or complicity in the relevant violation, it will be unlikely that the Member has an obligation to reimburse the officer’s fine and unlikely that the Member could satisfy his fellow shipowners that discretionary cover should be given.   

Because of the discretionary nature of the cover that attaches to these risks, all Clubs in the International Group will only provide security for the fines involved against appropriate counter-security from the Member.  
8. Conclusion

For some years now, shipping companies have strived to improve their environmental credentials, particularly in the tanker industry where the tolerance of charterers – particularly the oil majors – for any slackness in environmental controls is non-existent. Increasingly in the container and dry cargo world as well, the risk to a company’s reputation among charterers (and if public, to its share price) of being seen as environmentally cavalier is growing. But already, shipowners have all the warning they need from the attitude of governments that we have discussed here and from the general public that environmental pollution of any kind is now regarded as intolerable. The difficulty that we still face, however is that unintentional and accidental pollution as a strict liability crime bears particularly heavily on masters and crew members, and it seems that the balance of punitive criminalisation and reasonable deterrence has in most cases already been overshot.      

Herry Lawford
Mumbai, 13th December 2005
10 yrs imprisonment and fine of up to €1 million or value of the ship or four times value of cargo on board








Voluntary discharge of oil
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Seven years imprisonment and fine of up to €0.7 million or value of the ship or three times value of cargo on board








Involuntary pollution due both to intentional breach of safety rules and breach of legal “cautiousness” obligation and resulting in irreversible environmental damage
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Five years imprisonment and fine of up to €0.5 million  or value of the ship or twice the value of cargo on board








Involuntary pollution due either to intentional breach of safety rules or breach of legal “cautiousness” obligation or resulting in irreversible environmental damage








Level 2








Two years imprisonment and fine up to €200,000 








Involuntary pollution due to carelessness or negligence








Level 1














� We are indebted to Mike Chalos of Fowler, Rodriguez & Chalos for much of the material on the US aspects  of the paper


� I am indebted to Thomas Mensah, former judge at the International Tribunal for the Law of the Sea and Colin de la Rue of Ince & Co for much of this argument





� Appendix 1 – List of Criminal Sanctions in the US


�This is a broad outline of a number of laws and statutes which US Federal prosecutors generally look to in charging a shipowner, operator, manager, officers or individual crewmembers. 





This list has been provided by Michael G. Chalos of the Washington law firm Fowler, Rodriguez, & Chalos.			





The Act to Prevent Pollution from Ships  (APPS)


The Act to Prevent Pollution from Ships, 33 U.S.C. §§ 1901-1911, adopts as U.S. law the provisions of the International Convention for the Prevention of Pollution from Ships (“MARPOL”). Various administrative regulations have been promulgated by the Coast Guard to enforce the provisions of MARPOL and the APPS. See 33 C.F.R. parts 151 and 155.�


Under 33 U.S.C. § 1908(a), it is a class D felony to knowingly violate the provisions of MARPOL. A class D felony is punishable by up to 10 years imprisonment and a fine of up to $250,000 for an individual and $500,000 for a corporation, for each violation. 33 U.S.C. § 1809(a); 18 U.S. C. § 3559(a)(4); 18 U.S.C. § 3571 (b)(4); 18 U.S.C. § 3571(c)(3). A vessel violating a provision of MARPOL may be arrested and sold to satisfy any fine or penalty under the Act 33 U.S.C. § 1908(d).


�The security being requested by Coast Guard officials and U.S. prosecutors for alleged MARPOL violations lately has been in the range of $1 million to $2 million corporate surety bond, or cash, rather than the customary Letter of Undertaking. Under 33 U.S.C. § 1908(e), the United States may revoke the U.S. Customs clearance of a vessel and detain it where reasonable cause exists to believe that the ship, its owner, operator or person in charge may be subject to a fine or civil penalty for a MARPOL violation under the APPS.





B.  The Clean Water Act


The Clean Water Act (CWA) 33 U.S.C. § 1251, et seq. prohibits the discharge of any pollutant by any person into navigable waters of the United States, 33 U.S.C. § 1311(a). A “knowing” violation of the Act is a felony. A “negligent” violation is a misdemeanor. The Act also prohibits the discharge of oil or hazardous substances into the navigable waters of the United States, or into the waters of the contiguous zone . . . in such quantities as may be harmful. 33 U.S.C. § 1321(b)(3). Failure to report a discharge is punishable by imprisonment of up to five years. 33 U.S.C. § 1321 (b)(5). The Clean Water Act also provides that the term “person” includes a “responsible corporate officer.” 33 U.S.C. § 1319 (c)(6), (see, discussion of Responsible Corporate Officer, below at paragraph “I”).





C.   The Rivers and Harbors Act


Under section 407 of the Rivers and Harbors Act of 1899, 33 U.S.C. § 401, et seq., any discharge of refuse of any kind from a vessel into navigable waters of the United States is prohibited. A violation of the Act is a misdemeanor. 33 U.S.C. § 411. The courts have taken a broad view of what constitutes “refuse” under the Act, and the Act has been extended to a discharge of oil or petroleum. Violation of the Act is a strict liability offense which does not require proof of either intent of negligence. Accordingly, a person can be convicted of a misdemeanor violation under the Act based solely upon proof that the person placed a banned substance into navigable waters of the United States.





The False Statements Act


Under 18 U.S.C. § 1001, providing a false statement to the U.S. Government is illegal. To sustain a conviction for a violation of the Act, the Government must show: (1) that a statement or concealment was made; (2) the information was false; (3) the information was material; (4) the statement of concealment was made “knowingly and willfully;” and (5) the statement or concealment falls within the executive, legislative or judicial branch jurisdiction.�


Falsity through concealment is found to exist where disclosure of the concealed information is required by a statute, government regulation, or form. Also, a false statement about, or concealment of any prohibited discharge satisfies both the Act to Prevent Pollution from Ships or the Clean Water Act, since both impose the duty to report. Likewise, a false entry in a vessel’s oil record book has been the grounds for numerous felony indictments under this statute.





E. Obstruction/Perjury/Providing False Information 


A number of criminal statutes of the United States provide for severe penalties for obstructing justice, providing false information to a government representative, and similarly, providing false testimony under oath to a Grand Jury (18 U.S.C. § 1503-the “Omnibus Obstruction Statute”, 18 U.S.C. § 1505—extends obstruction to agency proceedings such as Coast Guard investigations Similarly, influencing or attempting to influence the testimony of another, or destruction or alteration of evidence (18 U.S.C. § 1512 and 18 U.S.C. § 1515)are viewed under United States law as extremely serious, and will result in extremely serious criminal consequences to any individual crewman or others involved in such activities.





F. Witness Tampering


U.S. authorities will also investigate and prosecute individuals and corporations suspected of tampering with witnesses in connection with an on-going investigation of pollution and/or illegal discharge incidents. The penalties for this, under 18 USC § 1512, are fines or imprisonment up to a maximum of ten (10) years, or both. Thus, while it is already a serious matter to discover that false entries have been made in the Oil Record Book, the outcome will be far worse if it is found that there have been attempts to destroy or hide evidence or to persuade witnesses to withhold evidence.   





G.   Conspiracy


Furthermore where the attempt to tamper with witnesses or to hide evidence is the act of more than one person - for example, where it is the act two or more crew members or company officials - those involved can also be charged with conspiracy, for which the penalties are up to $500,000 of fines or a jail sentence of up to 5 years.


 


H. Sarbanes-Oxley Act of 2002 (Obstruction of Justice)


Prosecutors in the United States have also recently commenced utilizing the Sarbanes-Oxley Act of 2002, 18 U.S. C. § 1519 ("Destruction, alteration, or falsification of records in Federal investigations and bankruptcy"). This is a powerful new law enforcement tool that exposes a wrongdoer to a prison term of up to 20 years. The threat of charging an engineering officer under this section, rather than 18 U.S.C. § 1001 (the False Records Act) which has a lower potential jail time provision, is generally for the purpose of frightening such individual into confessing that the alleged OWS by-passing was in fact done, and, preferably, with the knowledge and consent of the vessel owner and/or operator.





I. Responsible Corporate Officer Doctrine


Under the “Responsible Corporate Officer Doctrine,” criminal liability for violations of environmental laws can be imposed on corporate managers or officers who were in a position to know about and prevent a violation, even if they did not actually commit the alleged crime. A person can be held liable as a responsible corporate officer based upon the persons’ ability or authority to influence the corporate conduct which constituted the violation. In the past, the United States has used this doctrine to convict high level officers of corporations, including presidents of corporations, for violations of environmental laws committed by lower-level employees.


























� 


� Appendix 2 – Club Cover for MARPOL Violations





UK Club Circular


June, 2005


TO THE MEMBERS


International Convention for the Prevention of Pollution from Ships 73/78


MARPOL – Oily Water Separators





The MARPOL Regulations contain limits on the amount of oil which ships can legitimately discharge into the sea.  Where discharge from bilge tanks is permitted it is a requirement that an Oil Discharge Monitoring and Control System together with Oil Filtering equipment (Oily Water Separator) be fitted so as to ensure that the oil content of any discharge does not exceed the maximum permitted under MARPOL (15ppm).  Any residue or sludge should then either be incinerated or discharged into reception tanks in port.  Owners are required to ensure compliance with these Regulations by inspection of log books, oil record books, incinerator logs and records of port discharges.  There is an irreducible minimum of residue or sludge which a superintendent should expect to see accounted for.





Port state authorities around the world are taking an increasingly hard line on ships which have or are suspected of having discharged oil at sea in breach of the MARPOL Regulations.  The most active authorities are currently those in Germany, the USA and France and heavy fines can be imposed for breach of the Regulations.


It should be noted that Clubs in the International Group do not condone breaches of the MARPOL Regulations.  Other than in cases of purely accidental discharge, P&I cover for fines resulting from breaches of MARPOL regulations is only available on a discretionary basis.  In such cases, the Members are required to satisfy the Directors that they took such steps as appear to the Directors to have been reasonable to avoid the offence.  In any event, the Clubs do not cover any fines or other penalties imposed where the owner knew or ought to have known of the offence, and failed to take reasonable measures to prevent it.  





This means that fines or penalties imposed under MARPOL, relating, inter alia, to the misuse of equipment referred to above, or resulting from a failure to comply with record-keeping obligations concerning the disposal and management of engine room and other waste, are not covered by the Clubs, unless the Directors in the exercise of their absolute discretion, agree reimbursement. Generally, the Directors will only consider whether any reimbursement should be allowed after proceedings are finally concluded.





Whilst proceedings are underway, therefore, full counter security in the form of cash or bank guarantee will be required for any security given on behalf of the owner and, in addition, security will be required for any costs paid by the Association in defending such allegations. The Association can provide the names of law firms and other experts who may be able to advise and assist Members in the defence of such proceedings.





It is also the case that, in the USA, the United States Coast Guard (USCG) and the Department of Justice (DoJ) are extremely zealous in their investigation and prosecution of owners.  In many cases, this prosecution may involve extensive use of certain legal powers given to them and there are particular areas in which the USCG and DoJ appear to take a very broad view of their powers.





The criminal investigation in the USA may be based on one or more of the following allegations:-





violation of US pollution laws


false records (official logs, oil record books …)


false statements made to the USCG


obstruction of justice (destruction of evidence)


conspiracy





and may take one or more of the following forms:-





document subpoena


crew interview


grand jury subpoena/appearance


vessel searches


seizure of documents or equipment


detention of the crew as material witnesses





These may lead to criminal or civil charges and fines.





These investigations can be extremely intimidating for the crew, and sometimes the mistake is made of trying to conceal innocent or minor regulatory breaches, inadvertently giving rise to more serious charges involving obstruction of justice.  Very often there has been no breach of US pollution laws and DoJ prosecutions have been based on the production of false records.


�
The legislation most frequently used by the USCG and Justice Department is:-





The False Statement Act 18 USC 1001


Conspiracy 18 USC 371


Witness Tampering 18 USC 1505


Obstruction of Justice 18 USC 1512


Destruction of Evidence 18 USC 1519





Although these Acts provide for potentially large penalties, they do not provide for any arrangements concerning security.  As a result, the authorities have recently turned to using the US version of MARPOL, the Act to Prevent Pollution from Ships 33 USC 1901 (APPS).





APPS only applies to acts committed within US jurisdictional waters (12 miles) and provides that the US authorities may refer the matter to the flag state concerned or deal with it themselves.  If dealt with by the US authorities under APPS, potential fines are a maximum of USD500,000 per charge or twice the gain obtained (or twice the loss caused) by the offender, whichever is the greater.  As well as being the basis for the requirement of security, APPS also enables the US authorities to offer very substantial rewards to those who report alleged violations; the so-called “whistleblower” legislation, which offers a very real temptation to crew members.  Security may also be obtained under the provisions of the Clean Water Act, 33 USC 1321, but it also only applies to spills in US waters. US authorities may also invoke the Alternative Fines Act.





It should be noted that APPS will often not apply (because the offences are usually alleged to have occurred outside US jurisdiction) and that there is no provision in the other Acts for the provision of security.  Under APPS, however, security does not have to include undertakings concerning the crew, acceptance of service of documents on behalf of owner, crew or ship by third parties or authentication of documents.





In other words, under APPS the USCG is only entitled to financial security and not to many of the other terms they frequently require before releasing ships from detention.  There may, however, be pressing commercial reasons why Members may prefer to concede some of these points in order to obtain the earliest possible release of the ship.





So far as P&I cover is concerned, the position is therefore that, whilst proceedings are underway, Clubs are unable to provide security (except in exchange for counter security in the form of cash or by bank guarantee) for any such alleged offences and if the Association is asked to assist with the funding of costs incurred in defending criminal or civil proceedings, additional security will be required.  Generally and with the exception of cases of purely accidental discharge, in relation to the offences discussed in this circular, cover will only be available as a result of an exercise of discretion by the Directors in favour of the Member at the conclusion of the case when all the facts are known.





Yours faithfully





THOMAS MILLER (BERMUDA) LTD.























Appendix 3 – Canada 


 The Canadian Bill C-15





On 19th May, 2005, Canada enacted Bill C-15 to amend the Migratory Birds Convention Act, 1994 and the Canadian Environmental Protection Act, 1999. 





The aspects of most concern in the context of criminalisation are threefold:





     A discharge (including an accidental discharge) is a criminal offence


	The Bill adds new offences including that of 'depositing' a substance harmful to birds on or in the water.  Under the wide definition of the term 'deposit' in the Bill, an accidental discharge can result in criminal charges not only against the person who commits the discharge but also against the master, chief engineer, owner and operator of a ship - and, if the owner or operator is a corporation, against any director and officer of the corporation who is in a position to direct or influence its policies or activities relating to prohibited conduct and who fails to take all reasonable care to ensure that the vessel and all persons on board the vessel do not cause the discharge. 





	The law specifically provides that, in a prosecution of such an offence, it is sufficient proof of the offence to establish that a substance was deposited by the ship.  However, the law also provides that a person or vessel shall not be found guilty where they exercised due diligence to prevent the commission of such an offence under the Act.





	Other offences introduced by the new law include knowingly making a false record or statement, knowingly giving wrong information and obstructing justice.





     Increased penalties (including an unprecedented system of minimum   fines)





	Penalties for contravening any provision of the law are increased as follows:





	Every person or vessel that commits an offence is liable


	(a)	on conviction on indictment, to a fine of not more than C$1,000,000 or to imprisonment for a term of not more than three years, or to both; and


	(b)	on summary conviction, to a fine of not more than C$300,000 or to imprisonment for a term of not more than six months, or to both.





	However, the new law also creates a minimum fine system as follows:





	In the case of an offence for a discharge that is committed by a vessel of 5,000 tonnes deadweight or over:


	(a)	the fine imposed on conviction on indictment shall not be less than C$500,000; and


	(b)	the fine imposed on summary conviction shall not be less than C$100,000.








	Enforcement power


	The law gives extensive powers to enforcement officers to board, search, direct and detain a vessel suspected of committing an offence in the exclusive economic zone of Canada, though such powers may not be exercised in relation to a foreign vessel, or to a foreign national on board a foreign vessel, without the consent of the Attorney General of Canada. 





The effective date of the law is 28th June 2005.


The Bill was vigorously opposed by maritime interests both in Canada and overseas, including the International Group, and was passed despite such opposition, illustrating once again the power of the environmental lobby over experienced maritime interests 


As well as being a further example of the current trend to criminalise environmental offences, and appears to be more extreme than any similar legislation so far, including the EU Directive on Criminal Sanctions (see below).  It remains to be seen whether grounds can be found to challenge the law in the Canadian courts in future.   
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