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Introduction

The international regime of liability and compensation for tanker spills has worked well for almost thirty years. However, it has undergone a turbulent time since the Erika incident. The Erika has put into question the effectiveness of the Conventions which had until then been considered a great success both from claimants and responsible parties’ point of view. 

To enable us to discuss the current problems encountered by the Conventions, I would like to recall the history of the Conventions which will help you understand their origin and development and to briefly describe the main features of the Conventions.

1. Historical overview

Until the late 1960s, there was no international law to address the issue of liability for oil pollution damage and compensation. Claimants for pollution damage had to rely on the ordinary civil liability law, which was generally based on the fault of the responsible party. It was not at all easy for persons affected to prove such fault. This, together with jurisdictional uncertainty arising from the international nature of oil transportation, meant that many of those who suffered damage by oil pollution had no real hope of obtaining justice.

In 1967 the loss of 60,000-80,000 tonnes of cargo from the Torrey Canyon awoke the world to the extent of damage that might result from carriage of oil by sea and to the injustice which claimants might suffer when damage had occurred. Thereby, the Torrey Canyon incident initiated a process through which were developed new and innovative international laws - the Civil Liability Convention (CLC) 1969 and the Fund Convention (FC) 1971 - which were to change the fate of pollution victims. The burden of proving fault was removed, replaced by a regime (the CLC) of strict liability of the shipowner. Alongside this, the FC created an oil company-financed fund to provide supplementary compensation to victims of pollution, in excess of that available from the shipowner. 

The shipping and oil industries, knowing the two Conventions would take several years to become legally effective, created two voluntary schemes (TOVALOP and CRISTAL) to provide compensation on an equivalent basis to the CLC/FC Conventions. The voluntary scheme started to run from 1969 and worked efficiently to remedy the situation of the Torrey Canyon. 

Soon after the entry into force of the Conventions (CLC: 1975; FC: 1978), a spill of 223,000 tonnes from the Amoco Cadiz off the Brittany coast in France in 1978 and another one in 1980, the Tanio, called into question the efficiency of the newly-born Convention system. It was realised that the limits of compensation provided by the two Conventions were not high enough to satisfy damage claims in major spill cases and that the Convention regime failed to play its role even in countries which were parties to it. It took six years to develop revisions, resulting in the so-called 1984 Protocols. The revisions proposed in these Protocols provided for a considerable increase in the amounts of available compensation, balanced by a stronger right of limitation for shipowners and stronger protection for other  parties involved, such as managers, operators and charterers. 

However, the 1989 Exxon Valdez incident caused the failure of the 1984 Protocols. Following this incident, the US opted for a unilateral stance and promulgated the OPA 90, setting much higher and stricter rules of liability and compensation. Without the US’ participation, the 1984 Protocols could never enter into force. In 1992, IMO held a Diplomatic Conference to relax the entry into force provisions of the 1984 Protocols, which were revived in the name of 1992 Protocols. The 1992 Protocols became effective from May 1996. While waiting for the effective date of application of the revised Conventions, industry groups reshaped the voluntary scheme by creating TOVALOP Supplement and by improving CRISTAL. Therefore, although the CLC/FC 92 only took effect from 1996, the benefits of the revised Conventions were made available to claimants almost 10 years earlier, via the two voluntary agreements. The voluntary schemes were brought to an end in February 1997 in an aim to encourage States to join the 92 Conventions.

Although the current limits of liability in the 1992 Conventions are based on revisions decided more than 15 years ago, they have been sufficient to meet the totality of admissible claims in the vast majority of cases. A study by the International Group and ITOPF based on the 10 years period (1990 to 1999) demonstrates that over 95% by number of all the non-US tanker spills would have been fully compensated by tanker owners alone under the 92 CLC. Thus the CLC and FC together would be more than sufficient for claimants in the huge majority of cases. 

2. Basic features of the Conventions 

i) The initial Conventions (CLC 69 and FC 71)

The Civil Liability Convention (CLC) 1969 was a revolutionary piece of work in maritime law due to the nature of liability it created and the compulsory insurance it established. It still stands as an advanced model in its field and has been imitated by more recent liability conventions in other areas of pollution (such as HNS Convention of 1996, and the draft Bunker Convention which was signed at a Diplomatic Conference of IMO in April 2001.). The setting up of an International Oil Pollution Compensation Fund (IOPC Fund), through the Fund Convention (FC) 1971, was an unprecedented event, and has proved to be a successful means of providing supplementary compensation on a basis which is fair and consistent despite the many different circumstances in which spills occur. The two Conventions together form an integral whole. Only countries which are parties to the CLC can join the Fund Convention.

The CLC 69 deals with the question of  who is liable and how to compensate for pollution damage caused by persistent oil carried on board a laden tanker. The shipowner is the chosen liable party under the Convention, not anybody else. He is liable on a strict basis, irrespective of the existence of any fault; in other words, he is liable simply because of the fact that his ship has spilled persistent oil, carried as cargo, and caused pollution damage. However, he has the right to limit his liability at 133 SDR per limitation ton with a maximum ceiling of 14 million SDR, if the pollution damage does not result from his actual fault or privity. He is discharged from CLC liability if he proves that the incident was caused by an act of God, act of war, act of sabotage of a third party, or negligence of a government.  The CLC requires compulsory insurance on tankers capable of carrying 2,000 tonnes of oil as cargo to cover liability under the Convention and the P & I Clubs are the traditional insurers to cover the shipowners’ CLC liability. In addition to their usual role as pure indemnity insurers, the P&I Clubs agree exceptionally to act as guarantors of the owner’s liability (up to certain limits) under the Convention system. Thus claimants can bring a direct action against the P & I Club insuring the responsible shipowner. The insurer can not invoke the defenses he would enjoy vis-a-vis the assured under the insurance policy, except where the pollution damage results from a wilful misconduct of the shipowner.

Pollution damage admitted under the Convention has included preventive measures, property damage, consequential loss, pure economic loss and costs of restoring the damaged environment. 

Although the CLC chooses the shipowner as the liable party for pollution damage resulting from oil spills from ships, it was considered proper to share some of the burden of compensation with the oil industry, the other main party involved in the carriage of oil by sea. This was done through the 1971 International Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage (IOPC Fund).  The IOPC Fund provides supplementary compensation to be paid in cases where the totality of claims exceed the shipowner’s liability limit or where compensation is not obtainable from a shipowner who is exonerated from liability or is financially incapable of meeting his CLC obligations. 

In accordance with the Fund Convention, claimants have a direct right of action against the Fund. The Fund is relieved of its obligation to pay compensation only if it proves that the pollution damage resulted from an act of war or was caused by a spill from a war ship.  In addition, the Fund has no obligation to pay compensation if the claimant cannot prove that the damage resulted from an incident involving one or more laden tankers, as the claimant will have been unable to show that he was claiming in respect of “pollution damage” as defined in the CLC 1969.

The maximum amount payable under the 1971 Fund Convention in respect of any one incident is SDRs 60 million (about US$ 76.2 million at the exchange rate of March 2002).  This sum includes any sums actually paid by the tanker owner or his insurer under the CLC 1969.  

From 24 May 2002, the 1971 Fund Convention ceased to be in force, because more and more States have denounced this Convention to join in the 1992 Fund Convention. As a result, the 1971 Convention ceased to apply to incidents occurring after that date. The 1971 Fund will continue to pay compensation for claims arising from incidents which occurred when the 1971 Fund Convention was in force.

ii) The revised Conventions (CLC 92 and FC 92)

The 1992 Conventions largely copy the initial CLC and FC, particularly in respect of the basis of liability, defenses and compulsory insurance. The revised Conventions are different from the initial Conventions in the following areas:

a) Changes relating to the limits of liability and compensation

The levels of liability and compensation were more than doubled in the 1992 Conventions (CLC limit: up from SDR 14m to 59.7m; FC limit: up from SDR 60m to 135m). 

Under the CLC 1992 the limits of liability have increased for ships of 5,000 tons or less, from SDRs 133 per limitation ton (under the CLC 1969) to a fixed amount of SDRs 3 million, together with SDRs 420 per ton for every ton in excess thereof, up to a maximum of SDRs 59.7 million (as opposed to SDRs 14 million under CLC 1969).  

As to the 1992 FC, the maximum compensation available under the 1992 Fund Convention has increased from SDRs 60 million  to SDRs 135 million, which amount  includes the shipowner’s payment under the CLC 1992. Provision has been made for the increase of the limit to SDRs 200 million if the incident happened during a period when the quantity of contributing oil received in three Contracting States equalled or exceeded 600 million tons. 

Furthermore, both Conventions provide for a simplified procedure for raising the compensation limits by 6% per year upon agreement of a two-thirds majority of the Contracting States. 

MAXIMUM AMOUNTS OF COMPENSATION AVAILABLE UNDER THE CONVENTIONS (EXPRESSED IN US$ MILLIONS)

	Tanker’s Gross Tonnage
	1969 CLC
	(1971 Fund)
	1992 CLC
	1992 Fund

	5,000
	0.8
	(76.2)
	3.8
	171.41

	25,000
	4.2
	(76.2)
	14.5
	171.41

	50,000
	8.5
	(76.2)
	27.8
	171.41

	100,000
	16.9
	(76.2)
	54.5
	171.41

	140,000
	17.8
	(76.2)
	75.8
	171.41


source: www.itopf.com based on an exchange rate of March 2002:1 SDR=US$1.27

In return for these considerably increased limits of liability, the test for breaking the shipowner’s right of limitation has also changed.  Under the CLC 1969, limitation could be broken in the event of “actual fault or privity of the shipowner”.  Under the CLC 1992, limitation can only be broken if the claimant can prove that the pollution damage occurs as a result of the shipowner’s “personal act or omission, committed with the intent to cause such damage, or recklessly and with knowledge that such damage would probably result.”  This is the same test as is provided for in the 1976 Limitation Convention 

b) More protection to persons other than the shipowner

The CLC 1969 provides that no claim can be made, whether under the Convention itself or otherwise, against the servants or agents of the registered owner.  This meant that claimants were still free to pursue their claim against persons other than the owner, his servants or agents outside the ambit of the CLC 1969, under the applicable national law.  This was what happened in the Amoco Cadiz case where French claimants brought action not under the CLC 1969 but within the US jurisdiction. 

The CLC 1992 widens the category of people who are exempt from suit to now include the crew and pilots, together with charterers of any kind including demise charterers, operators, salvors, persons taking preventive measures and the servants or agents of any of these categories, unless, the damage is caused by them deliberately, or with recklessness coupled with the knowledge that such damage will probably result. Claimants are therefore no longer able to claim compensation outside the ambit of the CLC 1992 from the persons listed above, unless under exceptional circumstances. Claims for pollution liability are therefore channeled towards the shipowner alone. 

c) Scope of application

The 92 Conventions have enlarged the scope of application by covering threat removal measures taken before an actual oil discharge occurs. This new wording should encourage governments and shipowners to take immediate action in a threat situation in order to prevent or minimise pollution.  The new Conventions also cover pollution damage caused by a tanker in ballast (wheras the old Conventions only applied when the polluting tanker was carrying persistent oil as cargo). Finally, the geographic scope of the Conventions has been extended from the territorial sea to the EEZ. The 92 Conventions have further clarified that compensation for environmental damage shall be limited to costs of reasonable measures of reinstatement actually undertaken or to be undertaken. 

3. The Convention system has been an undeniable success

In moving from a legal vacuum to an innovative international regime of shipowners’ strict liability and oil companies’ supplementary compensation, from compensation  of just $14 (which is the value of a lifeboat attached to the Torrey Canyon), allowed by the law in the Torrey Canyon case, to today’s maximum of $171 million in a major tanker incident, the progress made over the last 30 years is undeniable.

For truly international conventions to be effective, they have to maintain a balance among various interests involved. In the case of the CLC and FC,  it is not only a question of considering the balance between the interests of the pollution victims and those liable for pollution, but also of ensuring that the interests of all the liable parties are put on an equal footing by law.  In addition, it is necessary to consider the relationship between the developed and developing countries: whilst the industrialised countries possess the financial means to take measures to protect the ecology, most developing countries would consider this to be of less priority than their economic growth.  Nevertheless, environmental concerns are global, and since responsibility for protecting the environment lies with the international community, any solution reached by way of multilateral conventions should not ignore the interests of the developing countries. 

As a balanced solution, the Convention system has provided satisfactory and prompt compensation to claimants in the great majority of tanker pollution cases. Indeed, only two incidents, the Erika and the Nahkodka which may give rise to admissible claims likely to exceed the 92 CLC/FC limits.

As far as shipowners are concerned, the Convention system also produces uniformity of domestic laws, which is essential to efficient international carriage of oil - a business that is indispensable to society.

A significant factor in the success of the Convention regime is the good working relationship between the insurers, P & I Clubs, and the IOPC Fund. Because the Fund supplements the compensation when shipowner’s limitation fund is not sufficient to settle all admissible claims, claimants have no real incentive in bringing litigation. This has normally enabled cases to be resolved with minimum delay. And the important reason for the good working relationship between the owners/Clubs and the IOPC Fund is the straightforward and non-litigious character of the Conventions, which is expressed by high limits of liability, strong right of limitation and a well-channeled liability.

4. Erika and the shortcomings identified by the EC on the Conventions

The Erika incident raised serious questions on the efficient functioning of the Convention system.

i) Summary of Erika:

On 12 December 1999 the Erika broke in two off the coast of Brittany, France, whilst carrying approximately 31,000 tonnes of heavy fuel oil. 

Some 19,800 tonnes were spilled, while an estimated 6,400 tonnes remained in the sunken bow section, and 4,700 tonnes remained in the stern. Operations to pump the remaining oil from the bow and stern began in June 2000 and were successfully completed in September 2000.

400 kilometers of coast polluted. As of March 2000, 60,000 oiled birds, 48,000 birds dead, other 12,000 were to be cleaned. 

More than 200,000 tonnes of waste were collected from the shorelines and stockpiled, with disposal costs estimated at about £28 million. 

Damage is extensive. The spill had impact on shellfish (mussels and oysters) and other aquaculture, coastal salt production, and tourism for 2000 season (hotels, restaurants and other local business, and including claim from ferry operator) etc.

Compensation is payable under the 1992 Civil Liability Convention and the 1992 Fund Convention as enacted into French law.

Approximately US$12 million (FFr 84 million) compensation is available from the shipowner’s liability insurer, Steamship Mutual P&I Club. Additional compensation of up to approximately US$173 million (FFr 1,200 million) is available from the International Oil Pollution Compensation Fund 1992 (1992 Fund). In other words, a total of US$185 million (FFr 1,284 million) is available.

As of June 2002, 6,206 claims submitted total approx FFr 1,038 million. Of these 4211 settled, 716 rejected, and remainder are still being assessed. Payments of settled claims are made on 80% basis as at June 2002, in view of uncertainties as to what further claims might remain.

Totalfina: as to the oil company it was the importance of public perception and the moral and social responsibilities they felt most pressing, not the legal obligations. Totalfina undertook not to make claims against the Fund or the shipowner in respect of costs incurred by it (relating to operations on wreck, costs of collection and disposal of oily waste, and costs of publicity to restore Britanny’s tourism reputation) if claims would cause total to exceed Fund limit.

The French Government made similar undertaking in respect of its costs, provided that its claims would rank before those of Totalfina. 

Costs of Totalfina not claimed against the Fund are estimated to be approximately FFr 1,000 million. Costs of French Government not claimed against Fund are estimated to be approximately F Fr 900 million. Clearly total admissible damage would have greatly exceeded Fund limit if all costs had been claimed against the Fund.

ii) The EC proposals on the Conventions

The Erika spill raised serious questions about the effectiveness of the existing system of compensation provided by the CLC and Fund Conventions. The major issue is whether the current limits of liability are sufficient to meet all admissible claims in spill of any foreseeable size. This is the first tanker pollution incident where the EC has taken a keen interest in proposing changes which pose a serious threat to the existence of the Convention system. 

Below are discussed briefly some key issues raised by the EC, which are a) Limitation rights; b) Channeling of liability; c) Third tier fund.

a) Limitation right

Under the 92 CLC, the shipowner is entitled to limitation unless the pollution damage “resulted from his personal act or omission, committed with the intent to cause such damage, or recklessly and with knowledge that such damage would probably result.”  This is challenged by the EC as being too protective. The EC proposes instead the concept of “gross negligence” as the test for breaking limitation. 

Under the 69 CLC, the shipowner was not entitled to limit his liability if the incident occurred as a result of his “actual fault or privity”, a concept familiar from the old 1957 Limitation Convention.  As the years passed, the attitude of the courts towards this test had resulted in it becoming relatively commonplace that the owner could be guilty of actual fault or privity. There were several possible consequences which the delegations at the 84 IMO Diplomatic Conference wished to avoid. First, the right of limitation itself was rendered very vulnerable. Secondly, it seemed that the determination of the existence of fault or privity often delayed the compensation process. Finally, with more serious consequences, there was a risk that the different interpretation of the concept of “actual fault or privity” by national courts would lead to disparities in compensation for oil pollution damage in Member States. These concerns made the delegations decide to adopt the same test as in the 1976 Limitation Convention, ie. “personal act or omission, committed with the intent to cause such damage, or recklessly and with knowledge that such damage would probably result”. 

This change must be considered together with the increased limits of liability. The negotiators of the Convention made this decision in the wish that shipowners’ limitation right under the CLC will be rarely broken, because the more than doubled limits would be enough to satisfy a large number of spill cases and that in any event, if not sufficient, the IOPC Fund would provide supplementary compensation. 

The question may now be asked - is it really necessary to reverse history on this point?  The stronger limitation right was a key element offered in return for acceptance of increased limits in a regime of strict liability, where the insurer (P&I Club) waives traditional policy defences and can be directly sued by claimants. Without these features, claimants would have a far more difficult task in obtaining compensation. Furthermore, the Convention system is not just that of liability, but also one with spirit of solidarity where shipping and oil industries are factually sharing liability. The shipowners’ strong limitation right should be viewed together with the backup of the IOPC Fund. Any change in this respect would break the well-established balance.

As for the concept of gross negligence, this has its own shortcomings: in appearance, it is a compromise between 69 CLC test and 92 CLC test; in reality, it may not be so, because it is rather untested by case law, an unknown concept in most legal systems, and its adoption may have the same consequences as reverting to the “actual fault or privity” test. 

As described earlier, the CLC and Fund Conventions are the product of many years’ tough negotiations in reaching a balanced solution. The main objective of providing prompt and adequate compensation to claimants and assuring jurisdictional uniformity has been met in all cases, except perhaps two, and even in those cases it is not yet clear whether the shortfall in compensation will be significant. Huge numbers of claimants, involved in all the other cases, have benefited from the efficiency  of the Convention system. If there are some perceived weaknesses, they only require reasonable ways to address them: 

Indeed, inflation has devalued the limitation amounts under the CLC/FC ‘92, which were first calculated back in 1984. However, the CLC and FC ‘92 provide for a tacit acceptance procedure for raising the limits substantially. The IMO Legal Committee decided at its October 2000 meeting that 92 limits will be increased by 50.37 per cent under the tacit acceptance procedure. All CLC and FC 92 States are formally notified of the proposed increase by the IMO. Unless more than one quarter of the Contracting States submit written objections before 1 May 2002, which is not expected, the proposed increase will take effect from 1 November 2003.

b) Channeling of liability

Another concern of the EC is that under the channeling provision of the 92 CLC, liability is imposed in a way that may not adequately reflect the responsibility of the parties involved. The 92 CLC provides that no claim can be brought against the charterer, operator, manager, save for damage resulting from his personal act or omission, committed recklessly or with intent to cause the damage. Does this constitute a disincentive for taking care to charter a ship of good quality? The answer is unlikely at least as far as the major oil companies are concerned. In the case of Totalfina, as charterer of the Erika, the protection offered by the Convention has been almost irrelevant - for in the absence of legal liability a sense of moral accountability has put their corporate reputation at stake, with a huge financial consequence. 

What would be the disadvantage of making a change to the channeling provision? As for the test of limitation, changes in holding multiple parties responsible would encourage litigation, thereby slowing down the compensation process and wasting money on transactional costs. Such changes would also damage an important element of the balance achieved by the Conventions, namely prompt and certain compensation to claimants, set against a financially manageable regime with predictable insurance requirements for liable parties. 

Indeed, when you add together both the proposed change in the limitation test and the proposed lack of channeling, it is easy to see how multiple chances to attack limitation rights can greatly increase the risk that limitation is lost, and that the insurer’s pockets are emptied. Some may be misled by the fact the shipowners’ pollution cover is currently $1billion. It is to be noted that the provision of this level of cover was only possible because of the reassurance given to underwriters by the limitation rights afforded to tanker owners under the 92 CLC. If the 1 billion were to be called upon, there was a real risk that it would cease to be available, even at greatly increased cost. 

c) Third tier fund

The EC, not being satisfied with the 50% increase under the Conventions’ simplified amendment procedure, proposed establishment of a third tier fund for compensation for oil pollution in European waters with a ceiling of Euro 1 billion.

The supporters of the Conventions know how difficult the balance was achieved in the CLC/FC. It was the result of many years negotiations among various concerned interests, shipowners, cargo owners, insurers, governments, developed and developping countries. To seek to change this well-balanced system because of one or two incidents ignores the experience of many other cases that have been dealt with efficiently under the CLC or CLC/FC. 

However the EC politicians do not come from these perspectives. They do not seem to share the concern for the balance achieved throughout years of negotiations. 1. They believe all spills should be fully compensated by polluters, hence the idea of a third fund; 2. By not taking into consideration the need for a well-balanced regime, they blame the right of limitation in the CLC 92 as being too strong, therefore not an incentive for owner to be careful on safety. 3. By the same token, they believe the channeling of liability on the shipowner alone is not an incentive for other involved players to be cautious in shipping operations.

As we can see, the gap is immense. Where do the Conventions go? If the international action via IMO is not considered acceptable, the EC may go its own way by imposing a regional regime. Not only the European shipowners and oil companies will be affected, but eventually all such companies worldwide, as this would lead to the dissolution of the international compensation system. 

Shipowners trading to Europe would face a different system. If the two co-exist, European oil receivers would have to contribute to two funds; they may put pressure on their countries to move out of the CLC/FC, or themselves move out of Europe. For non-European oil receivers, it would mean they must pay more contributions to the IOPC Fund if one or more European countries opt out of the Convention.

4. Recent developments by the IOPC Fund

Under the pressure of the EC’s proposals, a Working Group on the IOPC Fund was established in July 2000 to review the existing regime on an international, rather than purely European, basis.

i) Recommendation by the IOPC Fund Working Group

In October 2001, the Assembly of IOPC Fund Working Group agreed to the Working Group’s recommendation to introduce an optional third tier of compensation. This supplementary fund would be contributed in the same way as the IOPC Fund, i.e., by oil cargo receivers. A draft Protocol was agreed in outline by the Assembly and was hoped to be considered at the IMO Diplomatic Conference in May 2003. 

This decision reflects the fact that many governments take the view that a revision to the text of the Conventions runs the risk of reducing the effectiveness of the current compensation system, because some States may seek to amend provisions which are essential to the prompt compensation of claimants - for example, the test of the right to limit liability and the channeling of all claims to the registered shipowner.  It is hoped that this risk will be reduced by addressing the most pressing problem, namely the amount of compensation available. The amounts available under the Conventions will increase by approximately 50 per cent in November 2003 and, if the IMO adopts the recommended third tier Protocol, the overall ceiling will also increase substantially.
ii) Voluntary Minimum Limit for Tankers

Concerns have been expressed that the introduction of a third tier of compensation might upset the existing balance of responsibility as between shipowners and cargo owners.  In order to address that concern, The P & I clubs have supported the concept of a possible voluntary scheme to increase the minimum ship limit applicable under the 1992 CLC.  The potential benefits include the avoidance of treaty law difficulties which would otherwise prevent contributions being made by shipowners in excess of CLC limits, without the denunciation of the CLC by the flag states of the relevant ships involved.  A proposal outlining such a scheme was submitted by the International group of P & I Clubs to the October meeting of the 1992 Fund Assembly (92FUND/A.6/4/3) as follows:

i.  The Scheme would only apply in the event of a tanker spill affecting a State Party to the third tier when liability was imposed under CLC92.  The scheme would come into effect at the same time as the entry into force of the third tier.  The flag of the vessel or the ownership of the cargo would not be relevant.

ii. The CLC limit (including the increases which come into effect in 2003) would have to be exceeded, but the scheme would operate even if claims do not reach the third tier.

iii.  The tanker owner’s liability under the scheme would not exceed the CLC limit plus the voluntary tranche.   

iv. The tanker owner would contract with the IOPC Fund to reimburse claims paid in excess of the amended 92CLC limit.  All contributors to the 1992 Fund would therefore benefit in circumstances where the scheme applied.

v.  Attempts will be made to find a mechanism which will avoid the necessity for tanker owners to sign up individually to the scheme.

vi. Clubs would guarantee the contractual liability to the Fund under the agreement subject only to the defences available to shipowners and insurers under CLC. 

The Clubs agreed to a figure of SDR 20 million proposed by OCIMF as the voluntary minimum limit for tankers CLC (the original Clubs’ figure was SDR13.53 million). 

However, the International Group emphasized that this proposal is made in the context of the 1992 Conventions.  It follows therefore that if any essential element of the 1992 Conventions affecting tanker owners’ liabilities were to be amended shipowners and their Clubs reserve the right to withdraw the scheme. It was also suggested that the scheme should be reviewed in three to five years after the entry into force of the third tier in the light of claims statistics at that time.

Under the voluntary scheme, it is expected that shipowners would be paying more on a regular basis,  whereas the cargo interests contributing to the third tier would do so only when a sufficiently large incident occurred – a rare event given that only one claim of those examined has the potential to exceed the 2003 limits.   

In April 2002, a further meeting has taken place of the IOPC Fund Intersessional Working Group, tasked with reviewing the compensation regime provided by the 1992 CLC and Fund Conventions. 

The International Group's submission to that meeting supported the proposal for an optional third tier Supplementary Fund, paid by oil cargo interests, and set out details of a proposed voluntary increase in the minimum CLC limits for small tankers for pollution damage suffered in States parties to the Supplementary Fund. The Group also argued in its submission that if there were a satisfactory solution regarding the adequacy of compensation available, it would be detrimental to the position of pollution victims to re-open issues of shipowners' liability.  The Group emphasized that the purpose of the CLC and Fund Conventions is to provide a fair and efficient system of compensation, and argued that matters of deterrence, prevention, and punishment should be left to the other instruments and mechanisms such as MARPOL, SOLAS, and Port State Control, which exist for those purposes.  A contrasting submission from OCIMF argued that these issues are relevant to the compensation system and are a reason for proposing changes to allow the funding of the third tier to be shared on a dollar for dollar basis between shipowners and cargo interests. 

There was a wide divergence of views in the Working Group.  The issue of shipowners' liability will be discussed early 2003 at the next Working Group meeting, and delegations were urged to accompany any proposals on liability issues with draft treaty texts.  

Conclusion
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