
Personal injury and illness claims continue
to be one of the most demanding and
difficult areas of any shipowner's exposure.

Aside from the direct costs of a personal
injury claim, the increasingly tight
schedules demanded by shippers and
charterers mean the disruption and costs
associated with delay arising from the
incapacitation of even a single seafarer
can be considerable.

Operations are being conducted in an
increasingly demanding legislative and
regulatory context, particularly regarding
safety and security.  ISM implementation,
backed by Port State Control inspection
and loss prevention advice from P&I clubs
and others would be expected to reduce
the incidents which give rise to claims.

However, since 1999 personal injury and
illness have overtaken cargo as the largest
single group of liability claims by value.
From 1998 to 2002 inclusive they averaged
31 per cent of the total claims paid out
by the Club. The average cost across the
industry of personal injury claims increased
by roughly one-quarter in just five years.

The UK Club has long maintained a
separate ongoing analysis of its large
claims (those costing over $100,000).
While these represent around two per
cent of all types of large claims, they
account for well over 70 per cent of the
sums paid out. Personal injury claims
conform to this pattern. 

Fifty-seven per cent of such large personal
injury claims arise in the U.S. or are 
processed through American courts. This
latest edition of the Bodily Injury Team 

newsletter highlights key areas of their
experience in this field and shares them
with Members.

Much has been achieved to improve
safety from injury and illness on board
ship in the past fifteen years through
different avenues of loss prevention
activity and intelligent organisation and
design in shipping.  Future improvements
will require more "joined-up thinking" as
has been shown with the recent studies
into human error.  The information on
personal injury claims issues shared with
readers of this newsletter intends to that
process support.
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It's all in the timing. 

It happens every day.  Members and local
ship agents are prepared for the routine
and handle it well:  a crewmember in
need of medical attention is disembarked
from a vessel in a U.S. port and is taken
by the ship's agent to a local facility for
examination, testing and treatment. Some-
times the seaman requires hospitalisation
for emergency surgery or a course of
treatment until he is well enough to be
flown home for follow up medical care.
Then, a month, or even six months after
the seaman has been repatriated or
returned to the ship, the medical bills
arrive. Medical costs being what they are
in the U.S., the bills are high, sometimes
shockingly so, in relation to the services
rendered.

Consider the recent example of a
concerned Member who called us about
a crewmember who lost consciousness on
board and was taken to the emergency
room with a suspected stroke. After a

three-day hospital stay and a battery of
tests, the young seaman was diagnosed
as having suffered from heat exhaustion.
Four months later, the Member was
surprised to be presented with medical
bills amounting to some $25,000. What
went wrong? Can anything be done to
lessen the risk?

The key to controlling costs is timely
notice to us by owners or managers or
their local ship agents of a crewmember's
injury, illness or hospitalisation. We can
then arrange for monitoring of the sea-
man's condition and proposed course of
treatment, as well as for auditing of the
hospital and other medical bills. Typically,
medical expenses in excess of $10,000
are appropriate for review by a medical
auditor. Thomas Miller (Americas)
executives can make recommendations
to Members on whom to use for auditing
of medical expenses or can make the
auditing arrangements directly with the
medical bill review provider. The auditors
often have agreements in place with

medical facilities not to charge above a
certain amount for itemized services so
that significant reductions can be obtained
through auditing.  

As part of a sound strategy to control
medical costs and ensure the seaman's
appropriate medical care in the U.S., it
may be advisable in certain cases to
appoint a medical care manager. He
monitors the propriety of the seaman's
medical care in the U.S. and works with
the appropriate medical personnel
toward the earliest date on which the
seaman can be safely medically discharged
for repatriation or moved to a less costly
facility in advance of his repatriation.  

U.S. doctors may seem to want to hold
on to their patients as long as possible,
convinced that only they and the U.S.
medical system can provide adequate
treatment and aftercare to their patient. 
A professional medical case manager can
often reassure the primary treating
physician and other medical personnel
that the seaman is not going to be
abandoned or thrown into a sub-standard
facility upon his return home and that a
suitable medical escort will accompany the
seaman on his flight home, if necessary.
Direct contact set up between the U.S.
treating physician and the local medical
care provider who will care for the seaman
upon his return home goes a long way to
a obtaining a timely medical discharge
minimizing the often exorbitant costs
associated with medical care in the U.S.
The sooner the medical case manager is
involved the better, underscoring the
importance of notifying us immediately
of a potentially serious medical case. 

As with any P&I incident, reporting a crew
medical matter which turns out to be
minor is far preferable to not reporting
the matter at all. Early notification allows
medical costs to be monitored and
controlled from the outset. 

Managing medical costs in the U.S.A.



Speed is of the essence.

First, failure to promptly pay medical bills
can create a viable jurisdictional grounds
for a seaman's legal action in the U.S.,
against the owners in claims where
jurisdiction may not otherwise lie.

Second, the non-payment of medical bills
creates a lien against the ship subjecting
the vessel to attachment or arrest. 

Third, failure to timely audit medical bills
can result in the medical providers'
refusal to discount their bill, because
providers are not inclined to agree to
discounts on bills which are overdue. 

Fourth, even in those cases where the
bills were audited on a timely basis, the
providers may refuse to accept discounted
payments which are made late, because
discounts are almost always conditioned
on prompt payment of the audited amounts.

Fifth, Members and Thomas Miller
(Americas) must often rely on the quick
and unreserved action of medical personnel
and facilities in the most exigent of
circumstances, and it would be mutually
detrimental  to lose important relationships
because of unpaid or late medical bills.

Sixth, because it is the ship's local agents
to whom the medical providers often
direct their persistent and often aggressive
collection efforts, the Members' failure or
delay in paying medical bills can lead to
a deterioration or even breakdown of the
agent/principal relationship to the extent
that agents may require a substantial
amount of money to cover medical costs
to be advanced to them before they will
act on the Member's behalf.  

In most cases, the hospital and other
medical providers will send the original
bills directly to the ship's local agents,
whose identity and contact details they
have been sure to obtain when the
seaman is brought in for treatment.
Typically, agents promptly forward the
original medical bills to their principals

with their request for funds so that the
agents can pay the bills. This system may
work well in those cases where the bills
are for routine medical matters and appear
reasonable on their face. 

There is a risk, however, that in major
medical matters, the opportunity to have
the bills audited will be lost. This is why
it is important for the ship's local agents
to have clear instructions from their
principals on how to handle invoices for
crew medical treatment.  

Where hospitalisation, extensive testing
and/or surgical intervention is involved,
the agents should be asked to send
either copies of medical bills directly to a
designated medical review company
recommended by the claims executive or
send copies of medical bills to us while
providing the original bills to their principals.
When the original medical bills are sent
to the Member, it should be clear that the
bills are being audited and that the audited
amounts will be forthcoming. Good co-
ordination and communication between
the local agents, the claims executive and
the Member is essential to ensure that
the bills are directed to where they need
to be in a timely manner.

Another potential issue has to do with
the late bills from physicians and certain
hospital departments, which trickle in
after the majority of the expenses have
been audited and paid. Local ship agents,

claims executives and the Members need
to ensure these "stragglers" are handled
just as the initial bills were.  

It is understandable that the ship agents
and Members prefer to close the
accounting on their files in a timely
manner. Late medical expenses can be an
annoyance. Consequently, late expenses
are sometimes overlooked for payment
but they are often an unavoidable glitch
in the medical costs system in the U.S. 

Often when Members ask whether there
will be any additional bills, neither the
auditors nor the claims executive can say.
When Members pay such late medical
expenses after their request for claims
reimbursement has already been submitted
and paid, the claims executive will
expeditiously review the Members
supplemental reimbursement claim(s).

As a final note on medical bill auditing,
even in those instances where an auditor
is used the Member must still pay medical
costs in the first instance pursuant to the
terms of the ship's entry with the
Association. Any confusion on this point
can cause delay in payment and the loss
of the negotiated discounts.

Nancy L. Jennings



From time to time, the Team receives
claims where a seaman's release of his or
her claims comes under attack by the sea-
man. The facts of a recent case provide a
different spin on the issue.

Under United States law, a release must
be freely executed without deception or
coercion for it to be enforceable. A sea-
man, who is specially protected under
maritime law, must have a full under-
standing of his rights when executing
the release. A court will consider the
adequacy of the consideration paid, the
nature of the medical advice available to
the seaman at the time, and the adequacy
of the legal advice, which the seaman
has received.

In the case at hand, the seaman, with
three others, sued their shipowner employer
for race discrimination. While that case
was pending, the seaman visited his doctor
as he was having problems with his feet.
His doctor advised him he has flat feet,
which is a congenital condition, but
standing long hours could exacerbate the
condition. The doctor recommended
orthotics. The seaman's health insurance
would not cover the cost of orthotics
because flat feet are not considered a
medical condition, as they are congenital
in nature. It was suggested the seaman
file a claim with the shipowner, and forms
to do so were provided to the seaman by
the shipowner, but the seaman never
completed and submitted the forms.

While the above was pending, the
discrimination case was coming to a
conclusion by settlement. The seaman
executed a full release of "all claims… of
every nature and description" against the
shipowner. The judge handling the case
took the unusual step of holding a special
hearing on the record to be sure the sea-
man and his co-plaintiffs understood and
accepted the terms of the settlement; they
each responded affirmatively. Interestingly,
one of the other plaintiffs told the judge
he had a pending claim against the ship-
owner and wanted that claim carved out

of the release, which was done on the
record. The seaman never mentioned his
feet.

The settlement was also unusual. The
shipowner's insurance carrier paid a
minimal amount; the shipowner paid a
significant amount out of its own pocket
plus accelerated pension payments and
extended life, health, dental and vision
insurance coverage to the seaman and his
wife. In exchange, the seaman resigned
his employment and retired from the
company. The shipowner's attorney stated
on the record that the settlement was to
"buy peace" due to the seaman's constant
filing of claims and complaints.

Apparently, the seaman was not ready to
stop. He retained another attorney who
filed two suits against his former employer
(they were consolidated by the court)
seeking among other counts, damages for
the employer's failure to pay maintenance
and cure in connection with his foot
condition. The shipowner answered,
asserting the release as a complete defence
to the action. After some discovery, the
shipowner filed a motion for summary
judgment asking the court to dismiss the
action on the grounds the seaman's claims
were barred by the terms of the settlement
agreement and release. The court agreed. 

The leading decision on seaman's releases
and their viability is Garrett v Moore-
McCormack Co. 317 U.S. 239 (1942).
Seamen are entitled to special protection
in legal matters. There is a two-part test
to determine the enforceability of a sea-
man's release: was the release executed
freely without deception or coercion, did
the seaman enter into the settlement
with full understanding of his rights?

The court found there was no deception or
coercion in the negotiation of the release,
noting the settlement was reached after
many hours of negotiation and was the
subject of a special hearing to be sure the
parties understood the agreement and
voluntarily agreed to it. The court noted

it was at that hearing that one of the
plaintiffs specially reserved his pending
claim against the shipowner, while the
seaman, though aware of his dispute
with the shipowner, made no mention of
it at the hearing.

As to whether the seaman understood his
rights, part two of the Garrett test, the
court noted the seaman was well aware
of his foot condition during the pendency
of his discrimination lawsuit and actively
pursued his claim with the shipowner,
including filing grievances with the ship-
owner and with the Equal Employment
Opportunity Commission ("EEOC"). He
had the advice of at least two doctors
and two lawyers. The court noted as part
of the Garrett test that the adequacy of
the consideration paid should be
considered, and found the amount paid
by the ship-owner over and above what
its insurance carrier paid to settle the suit
was more than adequate to cover his foot
condition. The court also described the
seaman's previous litigation history to show
he was well experienced and fully under-
stood what signing a release of "all claims"
meant. That history included eight injury
reports filed with the shipowner, three
lawsuits against the seaman's labour
union, three lawsuits against previous
employers and multiple claims filed with
the EEOC and the National Labour
Relations Board.

Though not addressed by the court, one
wonders how a seaman can collect main-
tenance and cure after he has voluntarily
retired and is collecting pension benefits.

As you might expect, the seaman appealed
the decision. The appeals court upheld the
lower courts finding, and the Supreme
Court of the United States declined to
consider the matter.

Effective releases for seafarers’ claims

Karen C. Hildebrandt



HAVS or Hand Arm Vibratory Syndrome
is a combination of different symptoms
including neuropathy, carpal tunnel
syndrome, tendonitis, white finger, trigger
finger, and ulnar nerve syndrome. Indicators
include tingling, numbness, blanching of
the fingers, clumsiness or weakened grip,
pain at night in the hands, wrists or arms
or any other shoulder, arm, wrist or finger
disorder. The common element to these
conditions is cumulative trauma or
repetitive motion/exposure to extended
vibration. While other factors such as age,
sex, circulatory problems, exposure to cold
and dampness, diet, smoking and work
habits, vibratory or percussive hand tools
such as scalers, chippers or needle guns,
commonly found on ships may also be
contributing factors.

A physician can diagnose and treat the
symptoms and, in some instances, they
can resolve with no residual limitations.
Other circumstances may result in
permanent disability, which can lead to
expensive litigation or settlements.  

Currently there are no U.S. Coast Guard
regulations on the use of vibratory or
percussive hand tools, but there are U.S.
shore side regulations governing the use
of such tools. Although shore side
regulations may not be admissible as
evidence at trial involving an ocean going
ship, they may be admitted for use as a
guide or benchmark. In addition, industry
groups and industrial hygienists have
generated recommendations on the use
of vibratory-percussive hand tools.

U.S. hand tool manufacturers have
recognized the potential risk of harm and
have taken steps both in the design of
tools and in the accompanying user
instructions to minimize the risk. Safety
instructions now include warnings to the
effect that repetitive work motion or
vibration can cause injury to hands and
arms. Some instructions include illustrations
on how properly to hold the tools and
caution on the length of time a vibratory-
percussive tool should be used without a

break. Still others include warnings
about the use of handgrip force; the
position of the tool; keeping body and
hands warm and dry; avoiding anything
inhibiting blood circulation in the
shoulders, arms, wrists and fingers;
keeping wrists straight; and avoidance of
repeated bending of wrists and hands.
Finally, some manufacturers' instructions
discuss the importance of using proper
gloves (with liners to reduce vibration

and wrist supports); the proper fit of
gloves and the availability of various tool
wraps, grips and gloves.

Although ship owners and operators may
receive the manufacturers safety instruction
booklet along with each purchase of a
new vibratory-percussive hand tool and
the safety instructions may be onboard
the ship, there may not be a systematic
method of communicating the cautions,
warnings and instructions on proper use
to the crew who routinely use the tools.
In addition, the assortment of gloves
available to or distributed to crewmembers
may not include gloves or wrist wraps
designed to minimize or prevent the
impact of using vibratory tools. Many
SMS manuals require a pre-job risk
assessment and use of vibratory tools
should not be overlooked in that analysis.

Once a claim of this type presents itself,
the owner-operators are on notice of a
potentially unsafe work method or un-
seaworthy condition and should take
corrective action. Failure to do so may
give rise to claims of negligence and 
unseaworthiness. Given the potential
costs of a crewmember being determined
to be permanently disabled because of
cumulative trauma from a vibratory tool,
a preventative strategy should include
incorporating safety training on the use
of vibratory hand tools and availability of
appropriate gloves to their routine ship
familiarization training. If added to the
familiarization training, it should be
clearly documented and signed by the
crewmember. Such general familiarization
training for crew and more detailed
training for deck and engine departments
may be powerful evidence in defending
injury claims arising from the use of
vibratory-percussive tools. 

“Hand Arm Vibratory Syndrome”

Louise S. Livingston
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