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Welcome to this early summer edition of the Bodily Injury News-
letter which places particular emphasis on ‘maintenance and cure’.
The breadth of exposure through this avenue of claim is not widely
understood.  The seemingly limitless potential for punitive damages
where owners fail to pay maintenance and cure, is explored as is
the trend towards palliative treatment which raises the prospect of
a continued cost for owners. Recent issues and developments
arising from crew injury through falling overboard and parting
mooring lines are also reviewed.

Further information on these topics and the issues raised can be
obtained from the authors whose contact details can be found on
the back page.  As always we welcome your feedback on the topics
we cover in our newsletter and suggestions for future topics. 

Save the date
The 20th and 21st September should be set aside for those who
wish to join us at our Bodily Injury Seminar, here in New Jersey.
Always an extremely popular event, the seminar combines some
expert instruction with engaging and practical hands-on case
studies and workshops.  

This year we expect the event to be even better.  We will be reviewing
good practice vs. bad practice in public relations following a major
incident and also how to preserve privilege in such circumstances.
We have prepared a unique case study that will give participants
a “fly on the wall” perspective on the inner workings of court
process and reveal some of the assumptions and misconceptions
that may influence outcomes on cases going before juries.

As always there will be a combination of external speakers and
Thomas Miller Americas executives to guide debate and give full
opportunity to Members to share their own expertise and experience.

If you wish to attend the seminar, please get in touch with your usual
TMA contact.  Members outside the Americas region should
contact myself or Louise Livingston in the TMA San Francisco
office (louise.livingston@thomasmiller.com) to arrange a place.

Welcome Noreen Arralde
Noreen joined the TMA New Jersey claims team in March.
Previously Noreen practiced law for thirteen years as a partner in
a New York litigation firm specialising in maritime law.  Noreen
has tried many cases to verdict in federal and state courts and
argued appeals to the Second Circuit.  She otained her Juris Doctor
magna cum laude from St Johns University School of Law. Between
1993-1999 Noreen was Manager of P&I claims for a well known
global container operator.

Noreen will be handling both P&I and Defence claims and is a
member of the TMA Bodily Injury Team.  We look forward to
introducing Noreen to our Members and business partners over the
coming months and drawing on her practical experience as a
trial attorney.

Mike Jarrett
President & CEO 
Thomas Miller (Americas) Inc. 
Direct Line: +1 201 557 7343  

Mike joined Thomas Miller in 1980
with a law degree and managed
one of the London syndicates
before moving to America in 1993.
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The maintenance and cure duty arises when a sea-
man becomes ill, injured or incapacitated or whose
condition becomes aggravated or enhanced for any
reason.  A seaman receiving maintenance and cure
for an injury or illness is deemed to still be in the
service of the vessel until he is found at maximum
medical improvement.  If he manifests a second
injury or illness while receiving maintenance and
cure,  he is entitled to maintenance and cure for
the second condition even if unrelated to the
original injury or illness.

Claudia Duarte was a seaman receiving maintenance
and cure for a shipboard accident.  While undergoing
medical treatment she was involved in a car accident
and was injured.  The courts held that as Duarte was
receiving maintenance and cure at the time of the
car accident and was not at maximum medical
improvement, she was still in the service of the ship
and entitled to maintenance and cure for the injuries
sustained in the car accident.

Brassea was hired as a fisherman aboard the M/V
DAPHNE for the salmon season in Alaska. He suffered
a hernia lifting a 12 gallon gas tank. While having
surgery to repair the hernia, the surgeon found and
repaired a second unrelated hernia caused by surgery
Brassea had as an infant fifty years before.  The ship-

owner paid for the first hernia, but not the second
hernia.  The court held the shipowner must pay for
both hernias as the injuries manifested themselves
while he was in the service of the vessel.  Causation
of the injuries is irrelevant.

In an example of “what can possibly go wrong “,
Gauthier injured his groin while working as a
seaman.  He received maintenance and cure and
recovered well enough to go to work for another
company.  He aggravated the original injury which
now needed surgery to repair.  While he was in
the hospital awaiting the surgery, tests revealed
Gauthier had multiple blockages in the arteries to
the heart and had to have heart bypass surgery.  
While he was recovering from the heart surgery,
and before he could have the groin surgery, he
developed hepatitis.  The court found the shipowner
was on the hook for maintenance and cure including
the costs of all three injuries and illnesses as he
was still in the service of the ship.

Seaman Messier hurt his back falling off a shipboard
ladder.  He went to his primary care physician for
treatment.  The doctor ordered standard blood tests.
Messier’s back problem cleared up in a few days but
the results of his blood tests revealed high creatine
levels, which continued to rise.  He was eventually
hospitalized for kidney failure and a stent put in
one of his kidneys. 

After further testing Messier was discovered to be
suffering from B-cell lymphoma and underwent
chemotherapy and radiation treatments.  After ten
months he went back to work.  He brought suit
claiming he was entitled to maintenance and cure
for the entire ten months and the cost of the medical
care because his illness manifested itself while he
was in the service of the vessel.  The problem for
Messier was he did not put in for maintenance and

Karen C. Hildebrandt 
Vice-President

Maintenance and cure
Your crewmember sustains a back injury when he slips and falls down a stairwell
on the vessel.  He is sent home to receive medical treatment.  While he is home he
develops an abscessed tooth and incurs thousands of dollars in dental surgery
and care.  Do you have to pay for his teeth as well as his back?  

If he is an American seaman and/or you are a US based shipowner, yes you do. 
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cure at the time of his original back injury because
it resolved itself so quickly and therefore he was not
in the service of the vessel during his illness.  The
court denied his claim for maintenance and cure.

Crewmember Smith fell off a ladder in the engine
room and was evacuated to a shore-side hospital.
Blood tests revealed he had lymphoma and the ship
owner was obligated to pay for treatment until he
was at maximum medical improvement (he then
sued the employer and several other employers
alleging exposure to chemicals caused his illness) 

Crewmember Jones, a known diabetic, was found
on the floor in the engine room. He was treated for
his diabetes until he could be evacuated from the ship.
Shore-side medical tests showed he had an arterial
venous malformation (AVM) in the temporal lobe of
his brain.  The member was obligated to treat the pre-
existing, congenital malformation with Gamma Knife
surgery and provide maintenance and cure for the
three year post operative follow-up period.

The Club has had many similar experiences with
seamen suffering from additional injuries or illnesses
while out on maintenance and cure.  We recommend
you take the following steps to minimize your
exposure to the costs of subsequent unrelated
medical care:

- Have a thorough PEME performed BEFORE
the crewmember sails.  Though a PEME will
not catch all pre-existing conditions, if a crew-
member is untruthful as to declaring pre-existing
conditions it may relieve the shipowner from
the maintenance and cure obligation.

- Take an aggressive approach to treating the
medical condition or injury to get the seaman
at maximum medical improvement before
another problem can develop.

Pre-Employment Medical
Examinations for seafarers

The UK Club offers the best established PEME
scheme.  In its fourteen years of experience over
250,000 examinations have been completed to
date at 43 clinics in fourteen countries.

As a loss prevention initiative the scheme aims
to reduce the volume, and value, of illness and
repatriation claims which relate to pre-existing
medical conditions. It uses an enhanced medical
examination based on a recognised maritime
standard and implemented by our approved
clinic network operating in major areas of crew
recruitment.

Each member who joins the PEME programme
is assured our approved clinics are stringently
vetted and regularly audited by the Club for
quality and integrity. 

Medical examination fees vary depending on
the area of recruitment for example in the
Philippines the medical costs approx US$90 -
US$112 based on content.

The Club pays the examination fee direct to the
clinic and members are subsequently debited
for recovery of costs on a quarterly basis.  An
administration fee is charged for non-UK Club
fleets, but the service is free for Club members.

Whilst the key benefit is a reduced frequency
and volume of crew illness claims, participating
members enjoy the competitive prices secured
by the Club as a major purchaser of medical
services and avoid the housekeeping tasks of
authenticating and administering the examination
arrangements.

More information on the scheme can be found
on our website at
www.ukpandi.com/loss-prevention/peme or by
contacting one of the TMA Bodily Injury team.
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To Ease Without Curing
Limits on Maintenance and Cure become more difficult to define with the medical
community’s increasing reliance on palliative treatment

1 According to Diane E. Meier, MD, Director of the Center to Advance Palliative Care, a national organization based at New York City's
Mount Sinai School of Medicine

Noreen D. Arralde
Claims executive

Patient X is a 59 year old seaman with a history of
kidney disease. Recently while working as a wiper,
he began to experience fatigue, shortness of breath
and swelling of the feet and hands.  He was taken
to the hospital, where treatment for kidney failure
likely saved his life.  He is now undergoing dialysis.  

The shipowner asks, “What is our maintenance and
cure obligation to this seaman?”  Good question.

A shipowner is obligated to provide maintenance
and cure until such time as an ill or injured seaman
is fit for duty or reaches maximum medical cure. 
A seaman reaches maximum medical improvement
when the condition will not improve with additional
medical treatment. The fact that a seaman continues
to receive palliative treatment does not entitle him
or her further maintenance and cure if the condition
will not improve.

Patient Y is a 30 year old seaman with no medical
history to speak of.  Recently while working as a cook,
she had several unexplained falls and also reported
feeling fatigue, cold, and numbness. She was taken
to the hospital and diagnosed with multiple sclerosis.
Her symptoms now appear sporadically without
warning. Sometimes, her symptoms clear completely,
sometimes not. Her doctor wants to put her on a new
drug which may slow or even reverse the MS symptoms. 

Once again, the shipowner asks, “What is our
maintenance and cure obligation in this circumstance?”

Palliative care is an increasingly popular approach
to treating permanently ill or injured patients.
Although not new (palliative care has been around
for more than 30 years), the number of providers
offering palliative care to their patients has more
than doubled since 2000.1 The explosion of palliative
care programs poses a quandary for shipowners.
While palliative care, which focuses on pain and
symptom management, can improve the patient’s
comfort and quality of life, must the shipowner
pay for it?  

Patient Z is a 42 year old deck officer who sustained
a permanent brain injury.  He suffers from cognitive
deficits and muscle spasms.  He recently started
seeing a doctor who wants to start him on a new
rehabilitation regimen which the doctor believes
may lessen the muscle spasms and could result in
some cognitive improvement, although there is no
chance he will ever return to the same condition as
before the accident.

Once more, the shipowner asks, “What is our which
our maintenance and cure obligation?”

More than sixty years ago, the United States Supreme
Court said that shipowners were not required to
pay for palliative care under the maintenance and
cure obligation.  With the medical community’s
emphasis today on quality of life care, determining
whether a recommended course of treatment is
considered palliative and when it is considered
curative can be difficult for shipowners and the
costs of getting it wrong can be punitive.

In cases similar to the three described above, courts
were asked to decide what shipowners were required
to pay under the maintenance and cure obligation.
In the case of Patient X, the court held that the
shipowner was required to pay for dialysis treatment.
The court noted dialysis treatment did more than
just relieve the symptoms of kidney failure, it allowed
the seaman to live a normal life.  In the case of
Patient Y, the court held that the shipowner was
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not required to pay for the new drug which may
slow or even reverse symptoms of MS.  The court
said, “slowing or arresting a decline, while medically
important, simply is not the same as effecting an
improvement.”  

In the case of Patient Z, the court held that the
shipowner was required to pay for further re-
habilitation, noting that the treatment was not
merely intended to slow or even reverse symptoms,
but to improve the condition itself.

These cases illustrate that the concept of “cure”
means an improvement, or the possibility of an
improvement, in the seaman’s underlying condition.
Treatments directed only to symptoms, with no
prospect of curing the underlying medical condition,
are generally not considered part of a shipowner’s
cure obligation.

Subjective complaints of pain can be among the most
troublesome for doctors to treat and in many instances,
palliative treatment will be offered.  When the
treatment offers some prospect of improving the
underlying condition causing the pain, courts
consider that treatment curative and require the
shipowner to pay for it.  However, when there is no
prospect of improving the underlying condition
and the treatment is offered simply to manage the
symptoms of an incurable condition, generally the
shipowner should not have to pay for it under its
maintenance and cure obligation.

The distinction can be difficult for a shipowner to
discern.  For example, in one case, the court held 
the shipowner was not required to pay for treatment 
which was intended to relieve discogenic low back
pain because the treatment would not, according
to the seaman’s doctor, improve the underlying
condition which the doctor said was caused by
irritation of nerve fibers.  In another case, the court
held the shipowner may be required to pay for
treatment which was intended to relieve low back
pain caused by degenerative disc disease. 

In both cases, the condition was considered by the
seamen’s doctors to be “permanent.”  The difference
between the two cases was the fact that the seaman’s
doctor in the latter case (degenerative disc disease)
said the treatment he suggested may improve the
underlying condition causing the pain, wherein
the doctor in the former case (discogenic back
pain) said his treatment was not aimed at improving
the underlying condition (which the doctor said
was incurable), but could reduce the pain caused
by it.

The decision to deny a claim for cure should always
be made with great caution.  Difficult decisions
regarding the limits of maintenance and cure should
always be discussed with the Club.  We find these
decisions can be made less daunting with the help
of competent medical case managers.
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On March 15, 2012, the Washington State Supreme
Court gave shipowners a very good reason to ensure
timely and fair payment of maintenance and cure to
injured seamen. 

In Clausen v. Icicle Seafoods, Inc., the court held
that a jury’s ability to award punitive damages for
the shipowner’s willful failure to pay maintenance
and cure is not limited to the 1:1 ratio of punitive
to compensatory damages that the US Supreme

Court found applicable in Exxon Shipping v. Baker,
554 U.S. 471 (2008). 1   The Washington Supreme
Court described the facts in the case as follows. 

Dana Clausen sustained an injury to his lower back,
neck and hand while lifting a heavy piece of steel
aboard the F/V BERING STAR in February of 2006.
He was sent home for medical treatment.  In the
months following his accident, Clausen had “persistent
difficulties” getting Icicle and its adjusting firm to pay
his maintenance and cure.  In May, the adjuster
confirmed to Icicle that Clausen’s injuries were likely
career ending and recommended that Icicle settle
with Clausen before he obtained legal representation. 

However, a June 2006 letter from Clausen’s doctor
to Icicle recommended further treatment and possible
spinal surgery. Clausen was never told about the
letter.  In September of 2007, Icicle filed suit in
federal court against Clausen to terminate mainten-
ance and cure, alleging that Clausen had impeded
their ability to investigate his claim.  In the course
of defending against Icicle’s claims, Clausen learned
that Icicle had in fact closely monitored his condition.  

Clausen obtained counsel and filed his own suit in
state court alleging Jones Act negligence, unseaworth-
iness, and wrongful withholding of maintenance and
cure.  The jury found that Icicle had been negligent
and awarded Clausen $453,100 in damages for his
injuries.  They also found that Icicle was willful or

No limit on punitive damages in
Washington State Court for willful
failure to pay maintenance and cure
Under US federal maritime law, a seaman who is injured or becomes ill while in the
service of a ship is entitled to receive “maintenance and cure” from the shipowner
regardless of causation or fault.  Maintenance is a daily subsistence allowance paid to
the seaman during the period of his recovery to cover room and board.  Cure refers to
the cost of the seaman’s medical treatment.  Both must be paid by the shipowner until
the seaman has reached maximum medical improvement.  

Molly Henry (Associate)
Keesal Young & Logan

Molly is a graduate of Smith College. She earned her
J.D. degree in 2008 from the Ohio State University
Moritz College of Law, where she graduated summa
cum laude and was nominated to the Order of the
Coif. Molly’s practice focuses on maritime litigation.
Email: molly.henry@kyl.com 

1 The Due Process clause of the United States’ Constitution provides the upper limit on the amount of punitive damages that can be awarded
against a party.  Icicle never argued that the punitive damages award at issue violated Due Process.  Therefore, this case did not test the upper
limit of permissible punitive damages.  A number of state laws provide for an upper limit ratio of 3:1 punitive to compensatory damages, but here the
punitive damages were less than 3:1 to the compensatory damages (inclusive of attorney’s fees), so that limit was similarly not implicated.
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wanton in its failure to pay maintenance and cure,
and awarded Clausen an additional $37,420 in
compensatory damages and $1.3 million in punitive
damages on that issue.  

In a post-trial motion before the judge, Clausen
requested attorney’s fees.  Icicle opposed the motion
on the grounds that only a jury can award attorney’s
fees as punitive damages. The court granted
Clausen’s motion, but only as to fees incurred on
his maintenance and cure claim, which the court
found amounted to 90 per cent of the total fees he
incurred.  The court found that attorney’s fees on
Clausen’s claim for willful or wanton failure to pay
maintenance and cure were compensatory damages,
not punitive.  Icicle appealed.

The Washington Supreme Court addressed two
questions of federal maritime law on appeal: 

(1) whether the court, and not the jury, determines
the amount of attorney’s fees related to a jury’s
award of punitive damages for the willful failure
to pay maintenance and cure; and 

(2) whether punitive damages for the willful failure
to pay maintenance and cure must be capped at a
ratio of 1:1 to the compensatory damages.  

As to the first question, the court held that attorney’s
fees in the context of a claim for maintenance and
cure are compensatory, not punitive, even though
they are only available where a jury finds the ship-
owner’s denial of maintenance and cure was “callous
or willful.”  This is because an award of attorney’s
fees is necessary to make the plaintiff whole following
a successful claim for maintenance and cure.  

Since the fee recovery is not part of the plaintiff ’s
substantive claim for damages, the court reasoned
that it “makes procedural sense” to have that issue
decided post-trial by the judge.  

Next, the court turned to the question of whether
a jury’s award of punitive damages for a willful
failure to provide maintenance and cure should be
capped.  Icicle argued that Exxon Shipping Co. v.
Baker, 554 U.S. 471 (2008), required the court to
cap the jury’s punitive damages at a 1:1 ratio to
the compensatory damages.  The court disagreed.  

The court stressed that the goal of punitive
damages is to punish egregious behavior and to
deter similar conduct.  The court did not read

Exxon as establishing a broad, general rule under
maritime law limiting punitive damages.  To the
contrary, the court read Exxon as approving of a
variable punitive damages scale based on the
wrongdoer’s level of culpability.  The conduct at
issue in Exxon was not “at the extreme end of the
scale of egregiousness,” there was no profit motive,
and there was already a substantial recovery for
compensatory damages.  Accordingly, it made
sense to limit the punitive damages award to a 
1:1 ratio to compensatory damages in that case. 

On the other hand, the court found that Icicle’s
conduct was “egregious.”  Specifically, the court
noted that Icicle intentionally disregarded Clausen’s
health by refusing to pay for treatments recommended
by Icicle’s own “hand-picked” doctor, provided only
$20 per day in maintenance while knowing that
Clausen was “practically homeless,” made false state-
ments in its federal complaint seeking to terminate
Clausen’s maintenance and cure, and was motivated
by profit.  

Finally, the court found that the sizeable amount
of punitive damages awarded was appropriate
because it was necessary to substantially deter
Icicle from treating other seamen as it treated
Clausen.  The court therefore upheld the jury’s
award of $1.3 million in punitive damages.

Since Clausen v. Icicle Seafoods, Inc. is a Washington
state decision interpreting federal maritime law, it
is only binding law in Washington state courts.
Nevertheless, it serves as an important reminder to
shipowners to err on the side of caution when
deciding issues related to maintenance and cure.
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It has long been the law that a seaman who falls sick
or is injured in the service of the ship is entitled to
wages through to the end of the voyage, the length of
which is usually determined by the articles and
collective bargaining agreements.  The Circuit Court
opinions vary.  Some have described the end of the
voyage as “when the ship arrived at her last port
of destination” or “when the cargo is discharged”.  

On the Great Lakes it is a longstanding custom to
pay unearned wages only on a trip from loading
port to unloading port or vice versa.  For foreign
voyages, the seaman is customarily bound for a
single voyage, and not a definite period of time. 

On coastwise voyages, where articles are commonly
entered into for a period of time that encompass
multiple short voyages, the seaman is entitled to
unearned wages for the “period of employment.”
Courts have held that the period of employment
is the entire period of time contemplated by the
contract when the seaman’s illness or injury has not
reached the maximum medical improvement at
the expiration of that period.  

But what if the articles do not contain a definite
term of employment or they were never signed?
What determines the length of the voyage then?
The burden is on the seaman to show a definite

period of employment.  If the articles are unclear
or there are no articles, courts will generally look
to the intent of the parties as expressed in collective
bargaining agreements.  “Opt-out” clauses, where
either the seaman or the employer can terminate
the seaman’s employment with only a short notice
period, tend to show that there was no definite
term of employment – and therefore unearned
wages would cease at the end of the voyage.

However, other clauses in a collective bargaining
agreement which may make a period of service
mandatory for certain crew positions can override
the “opt-out” language.  In one such case, a court
found that an injured seaman who, after his injury
aboard the ship, later accepted some other limited
temporary employment during the remainder of his
90-day mandatory service period, was not precluded
as a matter of law from receiving unearned wages
from the original employer.  

The court held that this was because the seaman
was entitled to the unearned wages under the
collective bargaining agreement terms (although
the court held he could not “double-dip” and receive
unearned wages for the time he was actually engaged
in the temporary employment). In short, employers
must make sure the collective bargaining agreements
are consistent throughout (and that they don’t
conflict with the terms of the ship’s articles, if
articles have been signed).

Overtime, tips & vacation pay
As a matter of law, overtime pay is factored into
unearned wage calculations for the purposes of an
injured seaman’s compensation to the extent it is
readily ascertainable. In other words, a seaman is not
entitled to overtime pay when the actual earning
of overtime is an event which might or might not
occur.  If overtime wages are part of the collective
bargaining agreement, this inclusion serves to provide
a level of certainty that will survive judicial scrutiny.  

Unearned wages as an element of
seaman’s damages: End of the voyage
vs period of employment

Markus McMillin 
Claims executive
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Absent the clear terms of a collective bargaining
agreement, courts also look to the custom, practice,
and expectation of the parties that a seaman would
receive certain benefits as compensation during his
service aboard the ship in order to place the seaman
in the same position he would have been in had he
continued to work.  If there was a custom and
practice of paying overtime wages, then the injured
seaman is probably entitled to them for the remainder
of the voyage or the term of his employment. 

Courts have extended this reasoning to tips and
vacation pay as well.  As those benefits are directly
attributable to the seaman’s work aboard the ship
and an inherent part of his wage agreement, the
seaman is entitled to them.

If employers want certainty with regard to payment
of unearned wages for injured seaman ensure that the
articles and collective bargaining agreement clearly
and consistently state the terms of employment. Also,
employers should be prepared to pay overtime, tips
and vacation pay to an injured seaman if those are
items of compensation the seaman would regularly
earn under normal working conditions. 



11

In 2011 a 24-year-old ordinary seaman was one 
of a five-member forward mooring team (Chief
Officer, Bosun, a trainee, a cadet, and ordinary
seaman) when their container ship was berthing.
After the mooring lines had been secured ashore,
the vessel was required to shift 10 meters astern.
During this movement the headline parted under
the tension and the ordinary seaman was struck
on the head and neck. He died instantly. 

Several factors could have prevented this fatality;
mainly consistent inspection of lines and replace-
ment of ageing lines. However there are a variety
of other factors that offer further safety protection
when mooring, when practised consistently. 

In the above incident only the Chief Officer and the
Bosun were experienced seafarers on the mooring
team. The ordinary seaman, cadet and engine trainee
were forward, while the Bosun handled the winch
controls facing aft with the three inexperienced
crew behind him. The Chief Officer was on the
starboard observation platform with an obstructed
view of the area on the port bow where the ordinary
seaman stood. Therefore the only persons observing
the bow lines’ movement and tautness were the
three inexperienced crewmembers.  They lacked

the experience to know how the lines would react
to the tension as the vessel shifted and were unsuper-
vised. Familiarity - through supervised experience
- with mooring lines results in the crew making safe
and effective decisions during mooring operations.
Some rules for mooring personnel follow:

Proper maintenance of the mooring lines and
equipment are of utmost importance and can
prevent injuries and deaths.  The line that parted
in the example above had been inspected as
required, but was cropped and spliced twice in
excessively worn areas, when replacement would
have been preferable. 

Ship owners should keep records indicating when
lines were bought, when put into service, and details
of line inspections.  Manufacturers’ pamphlets

Parting mooring lines:  Crew error or 
equipment failure – expensive tragedies
The crack of a parting mooring line while maneuvering a ship to a berth is the sound of a
deadly weapon, giving anyone in its path little or no time to escape. Major accidents
involving mooring procedures can cause fatal or life-threatening injuries to seafarers,
longshore workers, and anyone working on or near a ship. These claims are some of the
most expensive injury cases handled by the Club, due to the severity of the injuries.

Linda Wright 
Claims executive • Avoid standing in bights or snap back zones 

• Safety meeting prior to mooring operations

• All inexperienced personnel should be under
the direct supervision of experienced
seafarers

• Crewmembers not involved in mooring
operations should remain well away from
mooring stations during berthing/departure

• Supervisors of mooring procedures are also
involved in operations, so attention may be
divided – stay aware, stay focused

• Consistent visual inspection of lines before,
during, and after each use and before they
are stowed
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suggesting maintenance and care of the product
often include safety suggestions about that particular
type of line. The following is a list of necessary
maintenance inspections/conditions of lines and
equipment recommended for loss prevention:

• Fully non-skid decks – in recent years it has
become apparent to the Club that non-skid
decks are beneficial to the reduction of incidents

• Annual brake tests on winches

• Snap-back zones clearly marked on deck

• Warning signs posted

• Mooring lines kept on drum ends or on
pallets –not on wet or sunny deck

• Fairleads and rollers free and regularly greased

• Ropes made up to bitts correctly

• All grease nipples on deck equipment checked
to ensure usability

• Wasting metal parts on equipment should be
replaced NOT painted over

• Highlights of tripping hazards painted on deck

• Correct stoppers used – rope to rope and chain
to wire

• Documented line inspection, retirement,
replacement policy

All working lines on deck offer similar hazards to
the mooring team.  The Club was involved in a case
in which a crewmember’s foot became caught in a
tug’s messenger line when the ship was letting go.
His foot was amputated by the line as it became
taut. Hand and arm injuries can also result when
personnel do not focus on the movement of line

during mooring operations when the lines can be
caught up in other ropes or wires, slip off or become
jammed on equipment. Trained deck crews under-
stand the dangers of bights and line handling, yet
complacency or inattention contribute to ongoing
incidents. 

Immediate notification of a mooring line accident
allows the Club to assist the Member conduct an
immediate and thorough investigation of the
incident to determine the cause and legal liability
of the Member and secure any evidence involved
in the incident.  After providing medical attention
to any injured parties, the area should be immediately
cordoned off to preserve the accident site and the
equipment as it was at the time of the accident.
Sections of the line on each side of the break should
be secured to allow for later testing to determine
the cause, if possible. 

The catastrophic results of mooring incidents if not
fatal are often near-amputation of limbs, severe head
or brain injury, and paralysis from spinal cord injuries.
Though the occurrences cannot be eliminated
entirely,  training of all personnel to familiarize
them with safe mooring practices and consistently
following maintenance guidelines for mooring
equipment can reduce such tragedies. Routine
safety meetings or job safety analyses prior to all
mooring operations will reinforce the hazards and
how to avoid them, even for the experienced sea-
farer, who may become complacent and not pay
proper attention to the operation. 

The Club has several publications regarding the
assessment of mooring incidents by its Loss Prev-
ention Team and the Bodily Injury Team on the
website, ukpandi.com, which is available to all
Members.  
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Falling overboard is one of the most dangerous
and life-threatening things that can happen at sea.
This is especially so from a large vessel that is slow
to maneuver.  The man overboard situation often
creates chaos and confusion aboard ship.  But there
are special procedures in place for dealing with
such emergencies.  Man overboard is a critical
situation and steps need to be taken immediately
by the master and crew to rescue the person in
the water. 

The purpose of this article is to provide some
recommendations concerning how to minimize
the owner’s potential legal exposure in the most
common man overboard situations.  In the Club’s
experience, the three most common man overboard
situations are the following:  

1) a crewmember has gone missing and is presumed
to have fallen overboard; 

2) a man overboard incident is witnessed, an alert
is sounded immediately and the person in the
water is rescued; and 

3) a man overboard incident is witnessed, but the
person in the water is not rescued for any number
of reasons and the person’s remains may or may
not be recovered.  

Each of these scenarios presents its own unique
challenges.

Preservation of Records
No matter which man overboard scenario presents
itself, the master should ensure that the ship’s man
overboard protocol is followed. Periodically reviewing
the man overboard protocol is essential.  Once the
emergency has passed, prompt steps should be taken
to preserve all relevant ship documents and records.
What documents and records may be relevant to the
man overboard incident should be viewed broadly.
It will surely include charts, logs, VTS data, emails
to and from the ship regarding the incident, records
of safety drills, maintenance logs for vessel equipment
involved in the man overboard event and the rescue
efforts. It may include other materials depending
on the circumstances.  For example, if the ship is
equipped with security cameras or closed circuit
monitoring, those tapes should be preserved. Prompt
drug and alcohol testing of any witnesses or those
involved in the rescue efforts may also be appropriate. 

The crew should also document all steps taken in the
rescue or recovery effort.  Compiling and preserving
this evidence in a timely matter can be essential in
defending a claim for negligence or unseaworthiness
brought against the ship owner by the victim or,
depending on the outcome, the next of kin.  

Reporting Requirements
The master should also be mindful of reporting
requirements.  When the ship is within the territorial
waters of a sovereign nation, the incident should be
reported to the appropriate maritime authorities.
When the ship is on the high seas, reporting the
incident to the authorities at the next port of call
is usually appropriate.  In some instances, whether
the ship is within territorial waters or on the high
seas, it may be also be necessary to report the
incident to the flag state.  

In all cases, the incident should also be reported to
the P&I club as soon as possible since the assistance
of a P&I correspondent at the next port of call will
likely be required.  P&I correspondents can assist in
any number of ways, including by conducting an

MAN OVERBOARD!  Now what?
Working on the high seas can be an exhilarating experience, but a seaman must
always be alert to the danger of falling overboard. 

Jana Byron
Claims executive
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investigation, dealing with local authorities, assisting
in arrangements for medical care and repatriation,
or assisting with the return of remains when that
becomes necessary.

Successful Rescue 
When a ship encounters a man overboard situation
and the person in the water is recovered, the first
order of business is to provide immediate medical
care.  The person may require only basic first aid or
more urgent care.  The degree of care required needs
to be assessed on a case-by-case basis by the master,
the ship’s medical officer and any ship-to-shore
medical assistance available.  Diverting the ship to
provide medical care or arranging for medical
evacuation may also be necessary.  If the recovered
seafarer is unfit for duty, arrangements for a replace-
ment at the ship’s next port will also be necessary. 

While the health and safety of the recovered seafarer
is of paramount importance, it may also be wise to
consider arranging for psychological evaluation of
eyewitnesses since witnessing a man overboard can
be traumatic.

Recovery of Remains  
When the person in the water is not rescued and
the remains are recovered, proper steps need to be
taken to preserve the remains onboard until the next
port of call.  Members should be aware that diversions
due to a death onboard are not covered under the
Club rules.  Remains should be kept chilled, not
frozen, until transferred ashore in accordance with
local law.  Arrangements then need to be made to
repatriate the remains to the next of kin.  

Normally, the remains are taken to the local Medical
Examiner’s Office for autopsy.  The Medical Examiner
will then issue a death certificate, which is required
to release the body.  Once the body is released it is
taken to a funeral home for preparation for repatriation.
As anyone who has ever dealt with this situation
knows, repatriation of remains can be a time
consuming and complicated undertaking. Further
information on repatriation of remains can be found
in the June 2009 edition of TMA Bodily Injury
News on our website - www.ukpandi.com.
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Missing, presumed lost
In this situation, a complete search of the ship (from
stem to stern) should be carried out by the crew.
The missing crewmember’s quarters should be
inspected and his belongings logged.  A missing
crewmember is not necessarily a man overboard
situation, but that should always be considered.  

When a ship is in port or at anchorage, a missing
crewmember may have deserted.  A thorough search
of the crewman’s quarters can provide valuable
insight into the circumstances of the disappearance.
For example, has he left behind his passport, wallet,
correspondence (hand-written or electronic) or
seaman’s book?  

Absent evidence to the contrary, a crewmember
who goes missing in port will likely be presumed a
deserter rather than a man overboard.  Accordingly,
the local customs and immigration authorities
should be notified of the disappearance, as well as
the maritime authorities.  

When a crewmember goes missing on the high
seas, it may also become necessary to contact law
enforcement for the flag state at the ship’s next
port of call, in addition to the maritime authorities,
since there may be criminal implications associated
with the disappearance.

Witnessed but not recovered
When a crewmember is lost overboard and rescue
or recovery efforts fail, the ship is confronted with
challenges which are different than the other types
of man overboard situations.  First, the crew must
follow through with the man overboard protocols.
Next, law enforcement and maritime authorities
should be notified.  But then what?  There is no
question the crewman went overboard and was
lost at sea, but the lack of a body creates numerous
administrative problems.

The P&I correspondent in the seaman’s home
country should be consulted to provide guidance
and advice regarding requirements for issuance of a
death certificate and determining what benefits, if
any, are due to the crewmember’s next of kin.  The
process of obtaining a death certificate without any
remains can be difficult, depending on the local laws.  

Assistance of the local P&I correspondent can be
crucial.  To assist the correspondent, the following

documents should be provided:

• Contract of employment, including CBA, if any; 

• Pre-Employment Medical Examination (PEME)
Report;

• Seaman's application form;

• Service record;

• Incident report and vessel documents and
correspondents concerning the incident;

• Statement of final wages on board;

• Seaman's book including pages showing date/
port of embarkation and disembarkation;

• Passport;

• Other documents that may be relevant to the
incident.

Subsequent recovery of remains
It sometimes happens that the remains of a crew-
member who was lost overboard are discovered at
a later time. In this situation, the assistance of the
P&I correspondent in the crewmember’s home
country and in the country where the remains are
discovered is crucial.  The remains must be identified,
which may be complicated by the extent of
decomposition.  A personal identification by the
next of kin may be required by local authorities.  

The next of kin tasked with attending the personal
identification may face immigration problems.
Identification of remains may also require dental
records or a DNA sample from a relative. Once the
identification is made and the body is released, the
steps outlined above for repatriating the remains
should be taken.  If the remains are severely
decomposed and cannot be embalmed for transport,
cremation may be necessary.  This can be devastating
for family members, depending on religious or
local customs.

Conclusion 
A man overboard situation presents unique challenges
and repercussions.  Regular drills on the man over-
board protocol are critical.  Review of the ship’s
systems to ensure all relevant documents and records
are preserved is also of paramount importance.  In
the chaos and confusion, preparedness is the key.  
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